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INTRODUCTION

1.

Three shareholders of Yukos Oil Corporation OJSC (“Yukos”’)—Hulley Enterprises
Limited (“Hulley” or “Claimant”), a company organized under the laws of Cyprus,
Yukos Universal Limited (“YUL”), a company organized under the laws of the Isle of
Man, and Veteran Petroleum Limited (“VPL”), a company organized under the laws of
Cyprus (collectively, “Claimants”)—initiated arbitrations against the Russian Federation
(“Respondent,” “Russian Federation” or “Russia”) which together with Claimants

constitute the ‘“Parties.”

The three arbitrations were heard in parallel with the full participation of the Parties at all
relevant stages of the proceedings. Mindful of the fact that each of the three Claimants
maintains separate claims in separate arbitrations that necessitate separate awards, the
Tribunal nevertheless shall discuss these arbitrations as a single set of proceedings,
except where circumstances distinct to particular Claimants necessitate separate
treatment. Thus throughout Parts I to VI, the introductory portions of this Interim Award,
the plural “Claimants” is used collectively for Hulley, YUL and VPL. In Parts VII, VIII
and IX, the Issues, Analysis and Decision portions of this Interim Award, the singular

“Claimant” refers specifically to YUL.

PROCEDURAL HISTORY

A. COMMENCEMENT OF THE ARBITRATION PROCEEDINGS

On 2 November 2004, all three Claimants delivered to the President of Russia
notifications of claim with respect to Russia’s alleged violation of obligations said to be
owed to Claimants’ investments in Russia under the Energy Charter Treaty (“ECT” or
“Treaty”)' and sought to settle the disputes amicably pursuant to Article 26(1) of the
ECT.

Having failed to settle their disputes amicably within the three-month period prescribed

under Article 26(2) of the ECT, on 3 February 2005, Hulley and YUL initiated arbitration

! Energy Charter Treaty, Lisbon, 17 December 1994, 2080 UNTS 95.
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proceedings through Notices of Arbitration and Statements of Claim against Respondent.
Subsequently, through a Notice of Arbitration and Statement of Claim dated 14 February
2005, VPL initiated arbitration proceedings against Respondent (collectively, the
“Notices of Arbitration and Statements of Claim”). Claimants’ requests for arbitration
against Respondent were made pursuant to Article 26(4)(b) of the ECT and the
Arbitration Rules of the United Nations Commission on International Trade Law

(“UNCITRAL Rules”).?

5. Claimants alleged in their Notices of Arbitration and Statements of Claim that
Respondent expropriated and failed to protect Claimants’ investments in Yukos, resulting

in “enormous losses,” and sought all available relief in respect of those losses.

B. CONSTITUTION OF THE ARBITRAL TRIBUNAL

6. In their Notices of Arbitration and Statements of Claim, Claimants appointed Mr. Daniel

Price as arbitrator.
7. On 8 April 2005, Respondent appointed Judge Stephen M. Schwebel as arbitrator.

8. By a letter dated 26 May 2005, Claimants informed the Permanent Court of Arbitration
(“PCA”) that the deadline for the appointment of the presiding arbitrator by the Party-
appointed arbitrators had expired and requested that the Secretary-General of the PCA
designate an appointing authority pursuant to Article 7(3) of the UNCITRAL Rules.
Claimants further stated that they would have no objection to the Secretary-General of
the PCA acting as the appointing authority. By a letter dated 17 June 2005, Respondent
accepted the Secretary-General of the PCA as appointing authority, while making it clear
that such acceptance did not constitute acceptance of the Tribunal’s jurisdiction in these

arbitrations.

9. By letter dated 4 July 2005, the PCA communicated to the Parties a list of three
prospective presiding arbitrators in accordance with the list procedure foreseen in

Articles 6(3) and 7(3) of the UNCITRAL Rules. On 19 July 2005, the Parties

2 UNCITRAL Arbitration Rules (1976) GA Res. 31/98.

.



10.

11.

12.

communicated their choices to the PCA, but no arbitrator set forth on the list was
considered acceptable to both sides. On 20 July 2005, the PCA notified the Parties that
the list procedure had failed and on 21 July 2005 the PCA Secretary-General exercised
his discretion, pursuant to Article 6(3)(d) of the UNCITRAL Rules, and directly
appointed Maitre L. Yves Fortier, CC, QC (the “Chairman”) as presiding arbitrator.

Through a letter dated 1 August 2005, Claimants agreed to Respondent’s proposal that
The Hague be selected as the legal seat of the arbitrations and confirmed that the Parties

agreed to have the PCA administer these arbitrations.

On 15 October 2005, Respondent submitted its Statements of Defense, in which it
objected to the Tribunal’s jurisdiction and denied Claimants’ allegations of expropriation

and unfair and inequitable treatment.

On 31 October 2005, a preliminary procedural hearing was held at the Peace Palace, The
Hague, during which the Parties and the members of the Tribunal signed Terms of
Appointment confirming, inter alia, that: (a) the members of the Tribunal had been
validly appointed in accordance with the ECT and the UNCITRAL Rules, (b) the
proceedings shall be conducted in accordance with the UNCITRAL Rules, (c) the
International Bureau of the PCA shall act as registry, (d) the issues in dispute shall be
decided in accordance with the ECT and applicable rules and principles of international
law, (e) the language of the arbitration shall be English, and (f) all pleadings, documents,
testimonial evidence, deliberations and actions taken by the Tribunal, shall remain
confidential in perpetuity, unless the Parties release the arbitrators from this obligation.

The preliminary procedural hearing was attended by the following:

Tribunal

Maitre L. Yves Fortier, CC, QC
Mr. Daniel Price
Judge Stephen M. Schwebel

Claimants Respondent

Counsel Counsel

Professor Emmanuel Gaillard Mr. Robert T. Greig
Dr. Yas Banifatemi Dr. Claudia Annacker
Mr. Philippe Pinsolle Mr. Grégoire Bertrou

Mr. Charles Olson



13.

14.

15.

Party Representatives
Mr. Tim Osborne

Mr. Kevin Bromley
Mr. Christopher Cook
Mr. Rodney Hodges

Permanent Court of Arbitration

Mr. Brooks Daly
Ms. Evelien ter Meulen

Court Reporter

Mr. Trevor McGowan

At the preliminary procedural hearing, the Tribunal also determined that it would rule on
Respondent’s plea concerning jurisdiction and the admissibility of the claim as a
preliminary question and ordered a procedural calendar for the conduct of the arbitration.
The procedural calendar was subsequently confirmed through Procedural Order No. 1,

dated 8 November 2005.
On 31 May 2007, Mr. Daniel Price resigned as arbitrator.

On 26 June 2007, Claimants appointed Professor Gabrielle Kaufmann-Kohler as
arbitrator to replace Mr. Price. Through a letter dated 29 June 2007, Professor
Kaufmann-Kohler disclosed, for purposes of transparency, certain circumstances
connecting her then law firm to Claimants and Claimants’ counsel which, in her view, did
not affect her independence and impartiality. On the basis of those relationships, by its
letter of 13 July 2007, Respondent challenged Claimants’ appointment of Professor
Kaufmann-Kohler pursuant to Article 11 of the UNCITRAL Rules. By a letter dated 20
July 2007, Professor Kaufmann-Kohler maintained that the circumstances disclosed in
her letter of 29 June 2007 did not affect her independence and impartiality. Through their
letter of 26 July 2007, Claimants did not agree to the challenge of Professor Kaufmann-
Kohler’s appointment as arbitrator. On 31 July 2007, Respondent requested a ruling
from the Secretary-General of the PCA on Respondent’s challenge to the appointment
pursuant to Article 12 of the UNCITRAL Rules. After providing the Parties the
opportunity to comment on the challenge, on 4 September 2007, the Secretary-General of

the PCA sustained the challenge of Professor Kaufmann-Kohler as arbitrator and invited



16.

17.

18.

19.

Claimants to appoint a substitute arbitrator in accordance with Article 7 of the

UNCITRAL Rules.

On 24 September 2007, Claimants appointed Dr. Charles Poncet as arbitrator.

C. WRITTEN AND ORAL PROCEEDINGS

Pursuant to Procedural Order No. 1, Respondent filed its First Memorials on Jurisdiction
and Admissibility on 28 February 2006 (“First Memorials”). Claimants filed their
Counter-Memorials on Jurisdiction and Admissibility on 30 June 2006 (‘“Counter-

Memorials™).

By letter dated 27 March 2006, Claimants requested that Respondent produce certain
documents relied upon in its First Memorials. On 8 May 2006, following extensive
correspondence, the Tribunal ordered that Respondent produce all the documents relied
upon in Respondent’s Memorials. These documents were to be submitted by 17 May
2006. On 17 May 2006, Respondent produced certain documents; however, in a letter
dated 19 May 2006, Claimants pointed out that Respondent had failed to produce all the
required documents and requested that the Tribunal direct Respondent to comply fully
with the Tribunal’s letter of 8 May 2006 and grant Claimants additional time to prepare
their Counter-Memorials. The Chairman requested that Respondent provide its
comments on Claimants’ letter of 19 May 2006, and by a letter dated 26 May 2006,
Respondent stated that it had produced all the requested documents, although some of
them were secondary—rather than primary—source documents, and therefore requested
that the Tribunal deny Claimants’ application. The Chairman requested that Respondent
provide its comments on Claimants’ letter of 26 May 2006, and by a letter dated 1 June
2006, Claimants reiterated all of the terms of their letter dated 19 May 2006. The
Tribunal directed Respondent to produce the primary sources listed in the table attached
to Claimants’ letter dated 19 May 2006; the deadline for submission of the documents
was 23 June 2006. On 23 June 2006 Respondent provided some of the documents

requested.

On 8 September 2006, after considering various requests and objections from the Parties

for the production of certain documents, including the various pleadings and requests
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20.

21.

22.

23.

relating to the Parties’ respective “unclean hands” contentions and Respondent’s
contention that “Claimant(s’) corporate responsibility must be disregarded because it is
an instrumentality of a criminal enterprise” (collectively, the “Deferred Requests”), the
Tribunal issued Procedural Order No. 2, which granted a number of requests, denied
others, and invited the Parties to attempt to reach agreement by 18 September 2006 on
whether the Deferred Requests should be considered during the Jurisdiction and
Admissibility phase or deferred to the merits phase, if any. If the Parties were unable to
reach agreement, the Tribunal invited the Parties to communicate their respective views
on the question in writing by 2 October 2006 and to comment on the other Party’s

submission by 16 October 2006.

On 31 October 2006, after receiving the Parties’ submissions following their inability to
reach agreement, the Tribunal issued Procedural Order No. 3, deciding that it was
appropriate to defer consideration of the Parties’ contentions concerning ‘“‘unclean
hands,” Respondent’s “criminal enterprise” contention, and the resolution of the Deferred
Requests (or relevant portions thereof) to the merits phase, if any. Prior to rendering its
decision on the Deferred Requests, and in order to facilitate identification of the factual
issues in dispute as to which further document production ought to be ordered, the
Tribunal also invited Claimants to inform the Tribunal whether they were prepared to
stipulate certain facts. On 3 November 2006 Claimants submitted a stipulation of facts,

and on 8 November 2006, Respondent submitted its observations on the stipulations.

On 28 November 2006, the Tribunal issued Procedural Order No. 4, wherein it made a
determination on certain of the Parties” Deferred Requests, and modified the procedural

calendar.

Respondent filed its Second Memorials on Jurisdiction and Admissibility on 31 January

2007 (“Second Memorials™).

On 6 March 2007, the Tribunal issued Procedural Order No. 5, which, inter alia,
(a) directed Respondent to provide certain documents requested by Claimants (including
publicly available documents), (b) reminded the Parties of their obligation to produce and
submit to the other Party all documents relied upon in their Memorials or by their

witnesses/experts in their statements/opinions, and (c) ruled that a Party’s failure to

-6-



24.

25.

26.

produce a document within the prescribed time may, on application of the other Party,
result in the Tribunal drawing an inference adverse to the defaulting Party or even

excluding or limiting the evidence in support of which the document has been invoked.

Claimants filed their Rejoinders on Jurisdiction and Admissibility on 1 June 2007

(“Rejoinders”).

On 1 December 2007, a hearing was conducted at the Conference Centre of the World
Bank, Paris, concerning certain procedural matters, hearing schedules, the production of
additional documents, and Claimants’ request for interim measures for the safekeeping of

Yukos’ company records. In attendance were the following:

Tribunal

Maitre L. Yves Fortier, CC, QC
Dr. Charles Poncet
Judge Stephen M. Schwebel

Claimants Respondent

Counsel Counsel

Professor Emmanuel Gaillard Mr. Robert T. Greig

Dr. Yas Banifatemi Mr. Matthew D. Slater
Mr. Philippe Pinsolle Dr. Claudia Annacker
Mr. Mark McNeill Mr. J. Cameron Murphy
Ms. Jennifer Younan Dr. Maja Ménard

Ms. Anna Crevon
Mr. Jean-Baptiste Godon

Party Representatives
Mr. Tim Osborne

Mr. Christopher Cook
Mr. Rodney Hodges

Assistant to the Tribunal
Mr. Martin Valasek

Permanent Court of Arbitration

Mr. Brooks Daly

Court Reporter

Mr. Trevor McGowan

At the procedural hearing, the Tribunal denied a 22 November 2007 request by Claimant

for interim measures for the preservation of Yukos documentation in the possession,
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27.

custody, or control of Russia, in light of statements concerning the safekeeping of Yukos
company records in a decision of the Moscow Arbitrazh Court dated 12 November 2007.
This decision was subsequently confirmed on 12 December 2007 as Procedural Order

No. 6.

On 8 and 9 May 2008, a procedural hearing was conducted at the Peace Palace, The
Hague. The Chairman was authorized by his co-arbitrators to chair the procedural
hearing alone. The procedural hearing dealt with a number of matters, including
Claimants’ request for interim measures of preservation dated 1 December 2007, the
Parties’ respective requests to exclude certain documents from the evidentiary record, and
the conduct of the scheduled hearing on jurisdiction and admissibility. In attendance

were the following:

Tribunal

Maitre L. Yves Fortier, CC, QC

Claimants Respondent

Counsel Counsel

Professor Emmanuel Gaillard Mr. Robert T. Greig

Dr. Yas Banifatemi Mr. Matthew D. Slater

Mr. Philippe Pinsolle Dr. Claudia Annacker

Mr. Mark McNeill Mr. J. Cameron Murphy
Ms. Jennifer Younan Dr. Maja Ménard

Ms. Anna Crevon Mr. Guillaume de Rancourt

Mr. Jean-Baptiste Godon
Ms. Tania Steenkamp
Mr. Gueorgui Babitchev

Party Representatives
Mr. Tim Osborne
Mr. Christopher Cook

Assistant to the Tribunal

Mr. Martin Valasek

Permanent Court of Arbitration

Mr. Brooks Daly
Ms. Véronique Laughlin

Court Reporter

Mr. Trevor McGowan



28.

29.

30.

31.

32.

On 11 June 2008, the Tribunal issued Procedural Order No. 7, in which the Tribunal
ruled upon matters arising from the hearing of 8 and 9 May 2008. The Tribunal decided
upon the admission of certain ECT documentation. The Tribunal also decided that while
it will remain seized of Claimants’ application for interim measures, an order would not
be issued in light of Respondent’s understanding that the relevant Yukos company

records at issue would be retained by the Moscow Arbitrazh Court for a period of 5 years.

On 5 August 2008, the Tribunal issued Procedural Order No. 8, ruling, inter alia, upon
the allocation of time between the Parties for cross-examination and excluding a witness
statement from the evidentiary record. The Tribunal then declared the evidentiary record

of the jurisdiction and admissibility phase of the arbitrations closed.

On 23 September 2008, the Tribunal issued Procedural Order No. 9, deciding certain

procedural matters with respect to the hearing on jurisdiction and admissibility.

On 10 November 2008, Claimants and Respondent submitted their respective Skeleton
Arguments in aid of the oral arguments to be presented at the hearing on jurisdiction and

admissibility.

The hearing on jurisdiction and admissibility was conducted at the Peace Palace, The
Hague, on 17 to 21 November, 26 to 29 November, and 1 December 2008. Claimants
cross-examined the following witnesses: Professor Suren Avakiyan, Mr. Sydney
Fremantle, Mr. Martin Mann, QC, Mr. Daniel Berman, and Mr. Anatoly Martynov.
Respondent cross-examined Mr. Vladimir Gladyshev and Mr. Brian Green, QC. The
Tribunal also heard the Parties’ closing statements and rebuttal. Over the course of the

hearing, the following were in attendance:

Tribunal

Maitre L. Yves Fortier, CC, QC
Dr. Charles Poncet
Judge Stephen M. Schwebel

Claimants Respondent

Counsel Counsel

Professor Emmanuel Gaillard Dr. Claudia Annacker
Dr. Yas Banifatemi Mr. Matthew Slater
Mr. Philippe Pinsolle Mr. Jonathan Blackman
Mr. Mark McNeill Mr. David Sabel



33.

Ms. Jennifer Younan
Ms. Coralie Darrigade
Ms. Ximena Herrera

Ms. Anna Crevon

Mr. Jean-Baptiste Godon
Mr. Gueorgui Babitchev
Ms. Jamia Sulayman

Party Representatives
Mr. Tim Osborne

Mr. Christopher Cook
Mr. Rodney Hodges

Witnesses

Mr. Vladimir Gladyshev
Mr. Brian Green, QC

Assistant to the Tribunal

Mr. Martin Valasek

Permanent Court of Arbitration

Mr. Brooks Daly

Ms. Judith Levine

Mr. Aloysius Llamzon
Mr. Erwann Nicot

Court Reporter

Mr. Trevor McGowan
Ms. Christina Yanni

Interpreters

Mr. Yuri Somov
Mr. Kirill Savinski

By a letter dated 2 December 2008, the Tribunal confirmed that no Post-Hearing Briefs

would be requested in these arbitrations.
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Mr. William McGurn
Mr. Cameron Murphy
Dr. Maja Ménard

Ms. Ksenia Khanseidova
Mr. Lorenzo Melchionda
Mr. Milo Molfa

Mr. Lee Berger

Mr. Guillaume De Rancourt
Mr. Matthew Bunda

Ms. Rachel Goldbrenner
Mr. Rashid Sharipov

Mr. Thomas Price

Mr. Stephane Sollogoub

Party Representatives

Mr. Vladislav Maslyannikov
Mr. Konstantin Gavrilov
Mr. Maxim Musikhin

Witnesses

Professor Suren Avakiyan
Mr. Sydney Fremantle
Mr. Anatoly Martynov
Mr. Martin Mann, QC
Professor Daniel Berman



34.

II.

35.

36.

37.

On 31 August 2009, the Tribunal informed the Parties that it had learned from the
Government of Portugal that, on 20 August 2009, Russia had notified the Portuguese
Republic as Depository of the Treaty of Russia’s intention not to become a party to the
Treaty pursuant to Article 45(3)(a) of the Treaty (the “Russian Notification”). The
Tribunal requested the Parties to submit their observations as to what effect, if any, the
Russian Notification had on the Tribunal’s consideration of the issues now before it. By
letters dated 15 September 2009, the Parties submitted their written observations in

response to the Tribunal’s request.

FACTUAL BACKGROUND

The disputes between the Parties to the present proceedings arose during the period
between July 2003 and August 2006, after Yukos had emerged following the collapse of
the Soviet Union to become the largest oil company in the Russian Federation. In
essence, the disputes between the Parties involve various measures taken by the Russian
Federation against Yukos and associated companies, that culminated in the bankruptcy of
Yukos in August 2006, thereby allegedly adversely affecting Claimants’ investments in
Yukos. Such acts include both criminal prosecutions and other measures that Claimants

allege to be in violation of the ECT.

A. ENERGY CHARTER TREATY

The ECT was opened for signature on 17 December 1994 and entered into force on
16 April 1998. According to Article 2 of the Treaty, its purpose is to establish “a legal
framework in order to promote long-term co-operation in the energy field...in

accordance with the objectives and principles of the Charter.”

The Russian Federation signed the ECT on 17 December 1994. The Treaty was
submitted for ratification to the Parliament of the Russian Federation on 26 August 1996.
Respondent notes that its Parliament has “never ratified the Treaty, nor has it ever
adopted any law accepting or approving its provisional application.” Instead, the
proposal to ratify the Treaty met “fierce opposition” in the State Duma hearings in April
1997 and January 2001 and continued to meet such opposition. Respondent therefore

contends that at all relevant times, the Treaty had not yet entered into force for the
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38.

39.

40.

41.

42.

43.

44,

Russian Federation, and that Claimants cannot rely on its terms in the present

proceedings.

In contrast, Claimants submit that the Russian Federation has applied the Treaty on a
provisional basis since signing it in December 1994, in accordance with Article 45 of the

Treaty.

On 20 August 2009, the Russian Federation notified the Portuguese Republic, as the ECT
Depository, of its intention not to become a party to the ECT. According to Respondent,
the Russian Notification is “fully consistent with the positions taken in these proceedings
by the Russian Federation, and was not intended to have any effect on the jurisdictional

and admissibility issues currently before the Tribunal.”

Claimants consider that the Russian Notification of 20 August 2009 has “no effect
whatsoever on the Tribunal’s consideration of the issues before it,” other than furnishing
further support for the conclusion that by terminating provisional application of the ECT
pursuant to Article 45(3) of the ECT, Russia “admits having applied the Treaty from the
date of signature with such provisional application giving rise to legally binding rights

and obligations.”

B. THE PARTIES TO THESE PROCEEDINGS

1. Claimants and Related Entities

The three Claimants in these related cases are all part of the Yukos group of companies,
which had at its center the Yukos Oil Corporation OJSC, headed by Chief Executive
Officer Mr. Mikhail Khodorkovsky.

Claimant in PCA Case No. AA 227, YUL, was incorporated on 24 September 1997 in the
Isle of Man (a Dependency of the United Kingdom).

Claimant in PCA Case No. AA 226, Hulley, was incorporated in the Republic of Cyprus
on 17 September 1997 and was a 100 percent owned subsidiary of YUL.

Claimant in PCA Case No. AA 228, VPL, was incorporated in the Republic of Cyprus on
7 February 2001.
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45.

46.

47.

48.

49.

2. Respondent

Respondent in these three proceedings is the Russian Federation.

C. YUKOS OIL CORPORATION OJSC

After the collapse of the Soviet Union, Yukos was incorporated as a joint stock company
in 1993 by Presidential Decree. Fully privatized in 1995-1996, it was a vertically
integrated group engaging in exploration, production, refining, marketing and distribution
of crude oil, natural gas and petroleum products. Its three main production subsidiaries
were Yuganskneftegaz, Samaraneftegaz and, from 1997, Tomskneft. In May 2002,
Yukos became the first Russian company to be ranked among the top ten largest oil and
gas companies by market capitalization worldwide. At its peak in 2003, it had 100,000
employees, six main refineries and a market capitalization estimated at over
US$33 billion. After its 2003 merger with Sibneft, according to Claimants, YukosSibneft
became the fourth largest oil producer worldwide, behind BP, Exxon and Shell. At the
time of Respondent’s alleged adverse actions in the summer of 2003, Yukos was engaged

in merger negotiations with ExxonMobil and Chevron.

’

Respondent, however, contends that Yukos was a “criminal enterprise,” engaged in a

variety of tax evasion schemes and other fraudulent activities.

D. CRIMINAL PROCEEDINGS

Starting in July 2003, a series of criminal investigations were initiated by the Russian
Federation against Yukos management and activities. Claimants characterize these
actions as harassment, motivated by Mr. Khodorkovsky’s participation in Russian
(opposition) politics and intended—together with tax reassessments—to lead to the
nationalization of Yukos’ assets. Respondent contends that its actions were in response

to illegal acts committed by Yukos and its officers and shareholders.

Between July and October 2003, three key Yukos officers were arrested. In July 2003,
Mr. Platon Lebedev, Director of YUL and Chairman of Hulley, was arrested on charges
of embezzlement and fraud; he was sentenced to nine years in prison in May 2005. In

October 2003, Mr. Vasily Shakhovsky, President of Yukos—Moscow, was charged with
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50.

51.

52.

53.

and later convicted of tax evasion. In October 2003, Mr. Khodorkovsky himself was
arrested and charged with crimes including forgery, fraud and tax evasion; he was also
sentenced to a nine-year prison term in May 2005. As a result of these arrests, a number
of high-ranking Yukos executives fled Russia, such as Mr. Leonid Nevzlin, Deputy
Chairman of Yukos until 2003. On 2 February 2007, new charges of embezzlement and

money laundering were brought against Messrs. Khodorkovsky and Lebedev.

Further arrest warrants were issued from mid-January 2004 against individuals who
either held office in Yukos or were associated with it. From late November 2004,
mid-level managers and lower-ranking employees were charged or became the subject of
criminal investigations. From 2005, several remaining Yukos officials, including many
foreign nationals, declined to return to Russia as a result of these investigations.
Claimants contend that by April 2006, no fewer than 35 top managers and employees of
Yukos had been interrogated, arrested or sentenced and that lawyers acting for Yukos had
been obstructed in their work. During the same period, Russian authorities conducted

searches, seizures and interrogations of Yukos property and personnel.

Claimants contend that all of these actions amounted to harassment and intimidation, that
they “severely hampered” the functioning of Yukos as a business and that the underlying

motive was to nationalize Yukos’ assets.

In response, Respondent contends that Claimants are “part of a criminal enterprise
engaging in a number of illegal activities [...] including tax evasion, tax fraud, and
schemes to avoid enforcement of tax liens” and that Claimants have “engaged in a pattern
of criminal activity” designed to divert funds from Russian entities through tax fraud and
embezzlement. It contends that Claimants had participated in an illegal tax scheme
designed to misuse special low-tax zones in Russia and that they were aware of the

illegality of the tax fraud scheme.

Respondent contends that in addition to participation in tax fraud schemes, Claimants
participated in a “massive transfer pricing scheme by which hundreds of millions of
dollars from the sales of oil and other products were illegally siphoned off to offshore
entities for the benefit of Khodorkovsky/Lebedev and other controlling Russian

oligarchs.” Through this scheme, oil or other products would be sold by Russian entities
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54.

55.

56.

57.

at below-market prices to offshore companies with no official affiliation to Yukos and
then re-sold at market prices, with the profits going to Yukos officials. Respondent
contends further that Yukos committed other corporate crimes, such as attempting to
issue shares in Yukos subsidiaries to offshore companies in order to dilute the
shareholdings of minority shareholders, manipulating the Yukos share price in order to
buy back Yukos shares from the banks at below-market prices, and embezzlement of

funds.

Respondent also contends that Yukos officials have been engaged in violent crimes, such
as the murder, attempted murder and assault of persons seeking to enforce Russian tax

laws or otherwise perceived to threaten Yukos interests.

Respondent denies that Yukos and its officers were targeted in a discriminatory way,
contending that Russian taxation measures have also applied to other offenders and that
the searches and seizures were taken as part of legitimate taxation measures and
conducted in accordance with the appropriate procedural protections available under

Russian law.

E. ADDITIONAL MEASURES

In the period between October 2003 and August 2006, Yukos and its subsidiaries faced a
series of additional measures, including the annulment of Yukos’ merger with Sibneft,
tax reassessments, the freezing of shares and assets, the threatened revocation of licenses,
mutual legal assistance measures and the forced sale of Yukos’ main production facility,
Yuganskneftegaz. These measures were followed by the bankruptcy of Yukos in August
2006.

1. Annulment of Yukos Merger with Sibneft

A merger was completed between Yukos and Sibneft, Russia’s fifth largest oil company,
in October 2003. According to Claimants, the resulting entity, YukosSibneft, became the
world’s fourth largest oil company. In November 2003, however, after Yukos had
acquired 92 percent of Sibneft’s shares and after the arrest of Mr. Khodorkovsky,

Sibneft’s controlling shareholder, Mr. Roman Abramovich, halted the merger process
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58.

59.

60.

61.

based on court findings of Yukos’ violations of Russian securities and anti-monopoly

laws.

2. Tax Reassessments

Respondent contends that from 2000 until Mr. Khodorkovsky’s arrest in 2003, Yukos had
“implemented an illegal and fraudulent tax evasion scheme designed to misuse special
low-tax zones within the Russian Federation,” known as “ZATOs” or “internal offshore
zones.” It alleges that the scheme involved setting up numerous sham companies in
internal offshore zones to enjoy a favorable tax regime in those territories. Claimants
deny that Yukos’ actions with regard to these trade subsidiaries was illegal or fraudulent,
but rather was consistent with Russian legislation in place at the time. They contend that
changes to Russian tax legislation were implemented retroactively and for ulterior

purposes.

In April 2004, the Russian Ministry of Taxation issued a tax reassessment for Yukos
exceeding US$3.4 billion for 2000, which was largely upheld by the Moscow Arbitrazh
Court. Similarly large tax reassessments were issued in the period between 2004 and
2006 for subsequent tax years. (For instance, 2001 taxes were re-assessed in the amount
of US$4.1 billion, 2002 taxes in the amount of US$6.9 billion and 2004 taxes in the
amount of US$6.1 billion.) Yukos’ subsidiaries were also faced with large tax
reassessment claims for the years 2001-2003. Respondent contends that the
reassessments were a consequence of Yukos’ activities relating to the tax fraud scheme.
Claimants submit, however, that the reassessments “were so excessive that the Russian

authorities’ strategy of destroying Yukos became plain.”

Claimants note that Yukos made numerous proposals to the Russian authorities
throughout this period to settle the tax claims, which were ignored or rejected by the
Russian authorities. Overall, Claimants contend, “there have been over 70 offers to settle

Yukos’ tax claims, all of which have been ignored by the Russian authorities.”

3. Freezing of Shares and Assets

At the same time that tax reassessments were being filed against Yukos and its

subsidiaries, Russian authorities began freezing shares and other assets belonging to
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62.

63.

64.

65.

Yukos and related entities. In October 2003, Russian prosecutors froze shares held by
Yukos Universal and Hulley in Yukos—thereby freezing 53 percent of all shares in
Yukos. Orders issued by the Moscow Arbitrazh Court in April and June 2004 prevented
Yukos from disposing of any of its assets. An application by Yukos in July 2004 to have
sufficient assets released to meet its tax liabilities was ignored and a US$241 million
surcharge was applied for late payment of taxes. Similar fines for late tax payments were

charged in 2001 and in 2002.

In July 2004, Russian authorities began seizing Yukos’ shares in Yuganskneftegaz,
Samaraneftegaz and Tomskneft. Yuganskneftegaz bank accounts were frozen in August
2004 and thirteen additional freezing orders were imposed on Yukos’ bank accounts in
September 2004. The Russian authorities also used mutual legal assistance treaties to

affect Yukos’ interests abroad.

Respondent does not dispute the freezing of Yukos’ assets but contends that “[t]he
freezing of assets of the debtor, including shares owned by it, is a standard enforcement

measure for tax levies and judgments.”

4. Threatened Revocation of Licenses

Between October 2003 and December 2004, the Russian Ministry of Natural Resources
conducted a review of Yukos’ compliance with oil production license obligations.
Searches were conducted in September 2004 concerning Yuganskneftegaz licenses; in
October 2004, a Government task force recommended revoking 24 licenses to Yukos’
subsidiaries, and a special commission began investigations into Yukos’ oil and gas fields

in the Saratov Region. Investigations ended in December 2004.

5. Sale of Yuganskneftegaz

In July 2004, the Russian Federation indicated that it intended to appraise and sell
Yuganskneftegaz to pay off Yukos” back taxes. A valuation carried out by investment
bank Dresdner Kleinwort Wasserstein at the request of the Russian Federation valued
Yuganskneftegaz at between US$15.7 billion and US$18.3 billion. A valuation carried

out by JP Morgan, at the request of Yukos, valued Yuganskneftegaz at between
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66.

67.

68.

I11.

69.

US$16 billion and US$22 billion. The Russian Ministry of Justice announced that Yukos
was worth only US$10.4 billion.

After Yukos’ attempts to file for bankruptcy in both the Russian Federation and the
United States failed, Yuganskneftegaz was sold at auction on 19 December 2004 for
US$9.37 billion to Baikal Finance Group (“Baikal”), an entity purportedly controlled by
the Russian State. On 23 December 2004, Baikal was bought by State-owned Rosneft.

6. Bankruptcy Proceedings

Claimants allege that the Russian Federation first reported in March 2005 that it intended
to “push Yukos into bankruptcy in order to redistribute its remaining assets.” On
6 March 2006, a syndicate of banks filed a bankruptcy petition before the Moscow
Arbitrazh Court, pursuant to a Sale Agreement with Rosneft. Yuganskneftegaz filed a
separate bankruptcy petition against Yukos, which was subsequently joined to that of the
bank syndicate. On 29 March 2006, bankruptcy proceedings were commenced against
Yukos, placing it under external supervision, and on 1 August 2006, Yukos was declared

bankrupt.

Yukos’ remaining assets were acquired by State-owned Gazprom and Rosneft, with the
bankruptcy auctions raising a total of US$31.5 billion. In November 2007, Yukos was

liquidated and struck off the register of legal entities.

PARTIES’ WRITTEN SUBMISSIONS

As indicated in Part C of the Procedural History above, the Parties submitted two rounds
of memorials. Each party took full advantage of the written phase of these proceedings,
filing detailed and extensive written submissions. Respondent’s First Memorial runs to
150 pages, and was accompanied by 311 exhibits and five witness statements.
Claimant’s Counter-Memorial is 137 pages long, and was accompanied by 453 exhibits
and three witness statements. Respondent’s Second Memorial runs to over 250 pages,
and was accompanied by 494 exhibits and 15 witness statements. Finally, Claimant’s
Rejoinder runs to over 200 pages, and was submitted with 641 exhibits and four witness
statements. Hundreds of other additional exhibits and witness statements were submitted

in the course of the proceedings.
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70.

71.

The Tribunal studied these submissions carefully. The Parties’ principal arguments are
re-stated in the Tribunal’s analysis of the issues in Part VIII, below. For purposes of this
introductory chapter, the Tribunal reproduces below verbatim the written ‘“‘skeleton

arguments” that the Parties submitted prior to the hearing at the Tribunal’s request.

A. RESPONDENT’S POSITION
The text of the paragraphs below is produced directly from paragraphs 1 to 53 of

Respondent’s Skeleton Argument submitted on 10 November 2008.

A. Claimants’ Mandatory Opt-Out Declaration Argument is Without
Merit

1. The Russian Federation is entitled to rely on the
inconsistency clause in Article 45(1) of the ECT irrespective
of whether the Russian Federation ever made an opt-out
declaration under Article 45(2)(a).

2. Article 45(1) provides that the ECT is to be provisionally
applied as to each signatory “to the extent that such
provisional application is not inconsistent with its
constitution, laws or regulations.” Article 45(2)(a)
separately provides that an ECT signatory “may” deliver to
the Treaty Depository a declaration “that it is not able to
accept provisional application.” Contrary to Claimants’
contention, Article 45(2)(a) is not a compulsory procedural
mechanism, and a Treaty signatory need not have made an
opt-out declaration in order to rely on the inconsistency
clause in Article 45(1).

3. The plain language of Article 45, its context, the Treaty’s
travaux préparatoires, circumstances at the time of the
Treaty’s conclusion, and State practice in the application of
the Treaty all support this conclusion.

4. By their terms, Article 45(1) is self-executing and does not
require the delivery of an opt-out declaration, and Article
45(2)(a) operates in express derogation of Article 45(1)
(“Notwithstanding paragraph (1)) and, in any event, is not

obligatory (a signatory “may” deliver an opt-out
declaration).

5. The inconsistency clause in Article 45(1) is based on
standard inconsistency clauses included in other treaties,
none of which provide for an opt-out mechanism. When
originally proposed, Article 45(1) was drafted as a stand-
alone clause without an opt-out mechanism.  Article
45(2)(a) was added later only to accommodate those States

-19 -



that did not want to apply the Treaty provisionally at all, for
political or other reasons.

6. At least six States separately stated that they considered
themselves entitled to rely on the inconsistency clause in
Article 45(1) without making an opt-out declaration. A
Joint Statement of the EU Member States, the Council and
the Commission of the European Union is to the same
effect. The informal transparency declarations made by
several States, relied on by Claimants, are unavailing.
While some States did make transparency declarations, none
of the transparency declarations was ever delivered to the
Treaty Depository, as required by Article 45(2)(a), and
several States which expressly relied on Article 45(1),
including Germany, France, Spain, and Luxembourg, never
made transparency declarations.  Though not legally
relevant, the Russian Federation’s failure to make a
transparency declaration is not surprising, given the
extraordinarily rapid pace of legal and constitutional change
in Russia in the period in question. Under the chaotic
circumstances then prevailing, no detailed analysis of the
Treaty’s consistency with Russian law could fairly be
expected.

B. Claimants’ All-or-Nothing Approach to Article 45(1) of the Treaty
is Without Merit

7. Pursuant to Article 45(1), each provision of the Treaty must
be provisionally applied, but only to the extent performance
of the obligation created by that provision is not inconsistent
with Russia’s Constitution, laws or regulations. Claimants’
argument notwithstanding, Article 45(1) does not operate on
an “all-or-nothing basis” so as to require, as a matter of
principle, either that the entire Treaty be provisionally
applied, or that no portion of the Treaty be provisionally
applied.

8. The plain language of Article 45(1), its context, the Treaty’s
travaux préparatoires, the circumstances at the time of the
Treaty’s conclusion, and State practice in the application of
the Treaty all support the conclusion that Article 45(1) is to
be applied provision-by-provision, and not on an all-or-
nothing basis.

9. In common usage, confirmed by standard dictionary
definitions, “to the extent that” refers to the “scope” or
“width of application.” “To the extent that” is precisely the
language used when drafters wish to make clear that a
provision is to be applied only insofar as what follows is the
case. If it had been intended that the Treaty would be
provisionally applied in whole or not at all, Article 45(1)
would have instead provided for the Treaty’s provisional
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application “if” such provisional application is not
inconsistent with a signatory’s domestic laws. The drafters
of the Treaty likewise could not plausibly have intended that
a signatory’s provisional application of the entire Treaty
would in principle be inconsistent with a signatory’s
“regulations.”

10. The travaux préparatoires confirm that the negotiating
States expected that provisional application would differ
from country to country based on different domestic
inconsistencies; that even relatively minor regulations could
result in the non-application pro tanto of an inconsistent
Treaty provision; and that even a signatory which had no
objection in principle to provisional application would only
have to apply the Treaty’s investment protection provisions
to the extent not inconsistent with the signatory’s own
constitution, laws or regulations.

11. State practice is fully in accord. As reflected in the Joint
Statement made by the EU Member States, the Council and
the Commission of the European Union, Article 45(1),
“defining the conditions and limits for the provisional
application of the ECT by the Signatories[, . . .] does not
create any commitment beyond what is compatible with the
existing internal legal order of the Signatories.” With
specific reference to the Russian Federation, the Secretary of
State for Foreign and Commonwealth Affairs of the United
Kingdom stated as recently as February 7, 2006, that Article
45 of the Treaty “places some obligations on the Russian
Federation, but only to the extent that such provisional
application is not inconsistent with its constitution, laws or
regulations” (emphasis supplied). Mr. Craig Bamberger, the
Chairman of the ECT Legal Subgroup, and other scholars,
agree with the views expressed in the Joint Statement and in
the more recent statement of the UK Secretary of State.

12. The Tribunal must accordingly determine whether the
dispute-settlement obligations imposed by Article 26 of the
Treaty are consistent with Russia’s Constitution, laws and
regulations.

C. The Claims (and their Resolution by Arbitration) are Inconsistent
with Russia’s Laws and Constitution

13. For purposes of Article45(1), a Treaty provision is
inconsistent with a signatory’s constitution, laws or
regulations if, prior to ratification, the Treaty provision (a)
imposes an obligation that conflicts with the signatory’s
domestic law, or (b) creates a new obligation that requires
the taking of legal action that, under the signatory’s
constitution, may only be taken by the signatory’s
legislature (as distinguished from its executive branch). The
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14.

15.

16.

17.

18.

travaux préparatoires reflect the importance of the latter
type of inconsistency, a concern made explicit in Article
45(1) by the addition to that Article of language requiring
the Treaty to be provisionally applied only to the extent the
Treaty is consistent not just with a signatory’s laws and
regulations, but also its constitution.

Claimants’ argument that Russian law is irrelevant in
principle to the provisional application of the Treaty would
render the Treaty’s inconsistency clause a legal nullity and
is based on a fundamental misunderstanding of the monist
nature of the Russian legal system.

According to Claimants, Russian law is irrelevant here
because the investors’ claim is based on a treaty guarantee
rather than domestic law, and thus any resulting investor-
State arbitration is “autonomous and distinct from
proceedings under the legal system of the host State.” This
argument is premised on an extreme dualist view, in which
investment treaty protections operate on an entirely separate
plane from domestic law. Claimants’ argument is
unavailing both because the argument would, as a matter of
principle, deny any possible application to all domestic law
exceptions, including the inconsistency clause in Article
45(1), and because Russia does not have a dualist legal
system.

Following Claimants’ tautological argument, there could
never in principle be an inconsistency between a treaty
provision and a signatory’s domestic laws, each operating
on its own separate plane. The Russian Federation submits,
to the contrary, that the very purpose of a domestic-law
exception to provisional application of a treaty is precisely
to reconcile treaty-imposed obligations with conflicting
domestic-law obligations.

Russia’s legal system is, in any event, monist (not dualist) in
nature. International treaties form an integral part of
Russian law, and must be applied directly by Russia’s
courts. If ratified, the Russian Federation’s treaties prevail
over inconsistent legislation other than the Constitution.
Contrary to Claimants’ unstated and incorrect assumption,
investment treaty protections are directly enforceable in
Russian courts, and do not exist on some ‘“autonomous and
distinct” plane.

Under Russian law, disputes arising from sovereign acts or
omissions, including claims for damages for expropriation,
may not be submitted to arbitration absent a legal enactment
in the form of a law or a ratified treaty so providing.
Disputes involving the lawfulness of expropriation, taxation
measures, bankruptcy, and other regulatory matters are
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19.

20.

21.

within the exclusive jurisdiction of Russia’s courts, and may
not be submitted to arbitration. The Russian Federation’s
Civil Procedure Code, Arbitrazh Procedure Code and Tax
Code confirm the exclusive jurisdiction of Russian courts
over these issues, and prohibit their arbitration. Claimants’
request for damages is based on allegedly illegal sovereign
acts of various Russian authorities, none of which under
Russian law may be submitted to arbitration, unless a
specific law provides otherwise. The ECT, an unratified
treaty, is not such a law.

In light of the exclusive jurisdiction granted to Russian
courts by Russian law to resolve disputes of the type
presented here, allowing Claimants’ claims to be resolved
by mandatory arbitration under Article 26 of the Treaty
would be inconsistent with both Russia’s laws and its
Constitution. The Russian Constitution is based on the
principle of separation of powers and the rule of law. Each
branch of State power exercises its power independently,
and no branch may usurp the power of another branch. The
Russian Constitution specifically preserves the prerogatives
of Russia’s Federal Assembly (parliament) in the treaty-
making process—Ilaw-making treaties must be ratified by
the adoption of a federal law by both the Duma and the
Federation Council—and prohibits the Government from
legislating through the conclusion and implementation of
international treaties that amend or complement federal
laws. This ratification requirement is an emanation of the
principle of separation of powers established in Article 10 of
the Constitution, and is reflected in Article 15(1)(a) of the
Federal Law on International Treaties. Under the latter
Article, all treaties whose implementation requires “the
amendment of existing or the adoption of new federal laws,
and also those establishing rules that are different from those
provided for by law,” are subject to ratification.

The Treaty is also inconsistent with other provisions of
Russian law, in addition to the non-arbitrability of disputes
involving sovereign acts or omissions and the exclusive
jurisdiction of Russian courts to resolve those disputes.
Russian law requires privity between the parties to an
arbitration agreement, unless a ratified treaty (for example, a
ratified bilateral investment treaty) provides otherwise.
Professor Kostin’s expert opinion on this point has not been
disputed. The standing offer to arbitrate investor-State
disputes contained in Article 26 of the Treaty is thus
inconsistent with Russian law.

Russian law also does not allow the shareholders of a
Russian joint stock company, such as Claimants, to assert a
claim based on injuries allegedly suffered by the company,
its management or its subsidiaries. Professor Sukhanov’s
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22.

23.

24.

25.

26.

expert opinion on this point has not been disputed.
Claimants’ assertion of damages alleged to have been
suffered in their capacity as shareholders, in reliance on
Article 26, in conjunction with Articles 1(6) and (7), of the
Treaty, is thus likewise inconsistent with Russian law.

Claimants’ contention that Article 23(1) of the Federal Law
on International Treaties provides blanket legislative
approval for the Russian Government to provisionally apply
all treaties, including the ECT, is equally unavailing. Article
23(1) is merely a restatement of Article 25(1) of the Vienna
Convention on the Law of Treaties, which,
uncontroversially, provides that a treaty may be
provisionally applied pending its entry into force if, and
under the conditions, agreed in the treaty.

Claimants’ blanket-approval argument proves too much and
is inconsistent with State practice. If Article 23 of the
Federal Law on International Treaties constitutes blanket
approval for the Treaty’s provisional application, then (a) so
does Article 25 of the Vienna Convention, and (b) no party
to the Vienna Convention would have found provisional
application of the Treaty problematic or have invoked the
inconsistency clause in Article 45(1). Claimants’ view
notwithstanding, nine States party to the Vienna Convention
deposited declarations under Article 45(2)(a) of the Treaty
that they could not accept its provisional application, and
four States party to the Vienna Convention stated at the
signature conference that they could not apply the Treaty,
relying on the inconsistency clause in Article 45(1).

Claimants also contend that Article 23 of the Law on
International Treaties shows Russian law and treaty practice
to be “perfectly familiar” with the concept of provisional
application. The Russian Federation’s familiarity with
provisional application cannot, however, override the
express inconsistency clause contained in Article 45(1).

Claimants mistakenly rely on general statements made by
Russian politicians and officials as to the salutary effect of
the Treaty, the Russian Federation’s practice with respect to
bilateral investment treaties, the Explanatory Note to the
draft federal law providing for ratification of the Treaty, and
a draft document of unknown origin and authorship.

General statements made by certain Russian politicians and
officials as to the Treaty’s benefits are manifestly not a
formal or even informal expression of the Russian
Federation’s views with respect to the scope of the
provisional application of the Treaty, and are directly at
odds with the Russian Federation’s continuing refusal to
ratify the Treaty.
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27.

28.

29.

30.

The Russian Federation’s bilateral investment treaty practice
not only does not support Claimants’ position, it
affirmatively undermines their argument. All of the bilateral
investment treaties cited by Claimants were ratified by the
Russian Federation, and none of them provides for
provisional application prior to ratification. It is undisputed
that Claimants have not invoked any of the Russian
Federation’s bilateral investment treaties.  That these
treaties, following ratification, provide for mandatory
investor-State dispute settlement is irrelevant to the pre-
ratification consistency-analysis required under
Article 45(1).

Several explanatory notes prepared in connection with the
ratification of Russian bilateral investment treaties state that
these treaties are subject to ratification because they contain
“provisions different from those provided by Russian
legislation,” singling out the investor-State arbitration
provisions, among others. = The Russian Federation’s
bilateral investment treaty practice thus confirms (a) that
mandatory investor-State arbitration is not merely
“additional” to Russian law, as Claimants contend, but is
inconsistent with Russian law, and (b) that application of
Article 26 prior to ratification would be inconsistent with
Russia’s Constitution and laws.

The Explanatory Note to the draft federal law on the
ratification of the Treaty states that “provisional application
of the ECT would be implemented to the extent that it would
not be inconsistent with the constitution, laws and
regulations of the country in question.” The Note thus
appropriately concludes, in reliance on the “to the extent”
clause contained in Article 45(1), that “the provisions on
provisional application were in conformity with Russian
legal acts.” As with most Russian explanatory notes, the
ECT Explanatory Note does not contain a detailed or
comprehensive analysis of the consistency of the Treaty’s
provisions with Russian law. The dispute settlement
provisions are not mentioned at all, let alone analyzed.

The statement in the Explanatory Note that “The provisions
of the ECT are consistent with Russian legislation,” relied
on by Claimants, is a correct statement of Russian law from
the post-ratification perspective of the Note, and does not
aid in the analysis of the pre-ratification consistency of the
Treaty with domestic law, required under Article 45(1).
That the Note analyzes the state of Russia’s legal affairs
following ratification is clear from other statements in the
Note, including the need for GATT-related legislation to be
enacted and Russia’s customs laws to be amended,
developments that would manifestly be ‘“consistent” with
Russia’s domestic law only post-ratification. Although the
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31.

Note does not address the Treaty’s dispute settlement
mechanism, the Note does state that the ECT is “consistent
with the provisions of Russian bilateral investment treaties,”
and that inconsistencies between Treaty provisions and
Russian domestic law would be resolved by ratification. It
will be recalled that the Russian Federation’s bilateral
investment treaties, like the Treaty, provide for mandatory
investor-State arbitration, and are likewise subject to
ratification because their dispute settlement mechanism is
inconsistent with domestic Russian law.

Claimants also rely heavily on a draft document of unknown
origin and authorship, referred to by Claimants as the
“Russian Note” even though there is no evidence that this
document was prepared, let alone adopted, by the Russian
authorities, and overwhelming evidence that the document
was never distributed at the session of the Energy Charter
Conference identified by Claimants. There is, in any event,
nothing in the document at odds with the Russian
Federation’s position that the Treaty is to be provisionally
applied only to the extent consistent with Russian domestic
law, and that Article 26 is inconsistent with Russian law.

D. The Claims are Based on Taxation Measures Other than Taxes and

are thus Barred under Article 21 of the Treaty

32.

33.

34.

35.

The Tribunal lacks jurisdiction or, alternatively, Claimants’
claims are inadmissible, because (a) the Treaty does not
create any rights or obligations with respect to Taxation
Measures (with enumerated exceptions), (b) the claims in
these proceedings are based on Taxation Measures, and (c)
none of the enumerated exceptions is applicable to the
claims asserted by Claimants in these proceedings.

Article 21(1) of the ECT provides that “nothing in this
Treaty shall create rights or impose obligations with respect
to Taxation Measures of the Contracting Parties,” except as
otherwise provided in the sub-sections to that Article. The
same Article further provides, “In the event of any
inconsistency between this Article and any other provision
of the Treaty, this Article shall prevail to the extent of the
inconsistency.”

Taxation Measures include not only tax laws and
regulations, as Claimants contend, but also measures
relating to taxes, including the imposition, administration,
collection and enforcement of taxes.

The plain meaning of Article 21 requires a broad and
inclusive interpretation of Taxation Measures. Article
21(7)(a) states, “The term ‘Taxation Measure’ includes (i)
any provision relating to taxes of the domestic law of the
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36.

37.

38.

39.

Contracting Party.” The quoted text confirms that Taxation
Measures was intended to have broad and inclusive scope,
covering “any provision relating to taxes.” Had the drafters
intended to limit Taxation Measures solely to the (already
broad) provisions referred to in Article 21(7), they would
have instead provided that Taxation Measures “means”
(rather than “includes”) the referenced provisions.

Articles 21(3) and (6) make clear that Taxation Measures
cover not only tax laws and regulations, but also a State’s
imposition and collection of taxes. Article 21(3) gives
preferential treatment to “any Taxation Measure aimed at
ensuring the effective collection of taxes.” The “collection
of taxes” is clearly a subset of the broader class of Taxation
Measures. Article 21(6) confirms that Taxation Measures
include not only the collection of taxes, but also their
imposition. This Article provides, “For the avoidance of
doubt, Article 14 [dealing with an Investor’s right to transfer
capital, returns and other payments] shall not limit the right
of a Contracting Party to impose or collect a tax by
withholding or other means.”

The object and purpose of Article 21 supports the Russian
Federation’s interpretation.  States are understandably
concerned about possible limitations on their ability to raise
revenue. A State’s right to promulgate tax laws and
regulations is meaningless unless the State also has the right
to collect, administer and enforce its tax laws and
regulations. The Russian Federation’s interpretation is
consistent with the purpose intended to be served by Article
21—to protect a State’s right to promulgate and enforce its
tax laws, and to avoid interference with tax treaties
specifically intended to address these issues.

The Russian Federation’s interpretation of Taxation
Measures is supported by other tribunals, and by the
testimony of Mr. Stephen Knipler, the executive officer of
the International Tax Division of Australia’s Tax Office
during the ECT negotiations, and of Professor Daniel
Berman, the Legislation Counsel to the U.S. Congress Joint
Committee on Taxation, during the same period. Claimants
have not offered any reason or basis for not crediting Mr.
Knipler’s testimony that Taxation Measures includes
measures relating to taxes, and, in particular, the imposition,
administration, collection or enforcement of taxes.

Claimants’ reliance on the exception to Article 21(1)
contained in Article 21(5) is misplaced. Article 21(5) states
that Article 13, dealing with expropriation, “shall apply to
taxes.” It is an established rule of treaty interpretation that
different treaty terms are intended to refer to different
matters. Article 21(5) refers to “taxes,” meaning a State’s
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40.

41.

tax laws and regulations, and not to Taxation Measures, a
broader term that “includes” not only “taxes” but also “any
provision relating to taxes.” Claimants’ contrary argument,
based on the French text of the Treaty—that “taxes” is either
a broader term or interchangeable with ‘“Taxation
Measures”—is inconsistent with the text of the Treaty, and
ignores both the fact that the Treaty’s tax provisions were
negotiated exclusively in English (not French) and the
considerable authority that gives primacy to the original
(here, English) text, even in cases where several texts are
equally authentic.

Claimants’ reliance on the exception to Article 21(1)
contained in Article 21(3) is likewise unavailing. Article
21(3) provides that Articles 10(2) and (7) “shall apply to
Taxation Measures,” with two enumerated exceptions.
Claimants, however, have never asserted a claim under
either Article 10(2) or Article 10(7).

Claimants’ procedural objections to this defense are not well
founded. Respondent’s Statement of Defense expressly
objected to jurisdiction, as required by UNCITRAL Rule
21(3), and even though not so required, also put Claimants
on notice of the Taxation Measures carve-out contained in
Article 21(1). The cases cited on this issue by Claimants are
clearly distinguishable.

The Tribunal Lacks Jurisdiction Ratione Personae and Materiae

42.

43.

44.

The Tribunal lacks jurisdiction ratione personae and
materiae (a) because Claimants are shell companies, (b)
because Claimants are owned and controlled by Russian
oligarchs, including Khodorkovsky, Lebedev and other
Russian nationals, and (c) because Claimants are mere
nominees who do not own or control the Yukos shares that
are the subject of these proceedings.

The Russian oligarchs (Khodorkovsky and Lebedev, among
others) have publicly conceded in newspaper interviews and
in other legal proceedings that they effectively own and
control Claimants’ nominal investment in Yukos. In the
case of Veteran Petroleum Limited (“VPL”), the Swiss
Premiere Cour de Droit Public has found that
Khodorkovsky, Lebedev, Golubovitch, Nevzlin, Doubov,
Brudno and Chakhnovski are the beneficial owners of the
totality of Yukos shares allegedly owned or controlled by
VPL. VPL has also failed to establish that it was even a
Yukos registered shareholder when VPL filed its request for
arbitration.

The remaining Yukos shares at issue are also only nominally
owned by Yukos Universal Limited and Hulley Enterprises
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45.

46.

47.

Limited. Both Yukos Universal Limited and Hulley
Enterprises Limited are totally dominated by the Russian
oligarchs through multiple off-shore shells, for which no
bona fide purpose is discernable. In large part because of
Claimants’ less than full compliance with the Tribunal’s
document production orders, the Tribunal does not now
have before it a complete account of the relations between
these intermediate legal entities. It is nonetheless clear that
one of the principal purposes of the complex legal structure
adopted at the Russian oligarchs’ behest was to render
opaque, but preserve, the oligarchs’ continuing de facto
ownership and control of the Yukos shares. In furtherance
of this goal, the oligarchs interposed into the chain of
nominal ownership and control legal entities and individuals
who appeared to receive limited indicia of ownership and/or
control, but who in fact acquired no genuine ownership
interest in any of the relevant assets, nor any powers that
would diminish the Russian oligarchs’ continued effective
control in fact over those assets.

Claimants have separately acknowledged that they have “no
substantial business activity” in their countries of
incorporation.

The object and purpose of the Treaty is to promote and
protect foreign investments and foreign investors. The
Treaty was never intended to protect Russian investors
investing in Russia, and does not provide a remedy for host
State nationals. Under “rules and principles of international
law” applicable to this proceeding under Article 26(6) of the
Treaty, a shell company dominated and controlled by host
State nationals has no right to bring a claim against the host
State. Like other fundamental principles of customary
international law, the rule that nationals of a State may not
assert an international claim against their own State cannot
be dispensed with tacitly.

Granting shell companies protection under the Treaty would
also be inconsistent with Russian law. As a result of its
ratification, the EU-Russia Partnership and Cooperation
Agreement is now an integral part of Russian law and of the
framework for trade, business, and investment conducted by
EU companies in Russia. Claimants, EU shell companies
lacking the “real and continuous link with the economy” of
an EU Member State required by Article 30(h) of the EU-
Russia Partnership and Cooperation Agreement, are thus not
entitled to protection as investors under Russian law.
Insofar as matters covered by the EU-Russia Partnership and
Cooperation Agreement are also covered by the Treaty,
Article 105 of the EU-Russia Partnership and Cooperation
Agreement provides that the Treaty’s provisions shall apply,
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48.

49.

but not until the Treaty comes into force for the Russian
Federation, which has not happened.

The Russian Federation’s veil-piercing defenses lead to the
same conclusion. In accordance with the Tribunal’s
Procedural Order No. 3 of October 31, 2006, these issues are
not addressed here.

Under Article 1(6) of the Treaty, the Yukos shares that are
the subject of these proceedings must be “owned or
controlled” by Claimants. The Understanding with respect
to Article 1(6) adopted upon signature of the Treaty is that
“control of an Investment means control in fact.” Claimants
apparently concede that they do not meet this standard, and
instead rely on their nominal ownership of the Yukos shares.
Nominal ownership is insufficient to establish ownership of
an “Investment” within the meaning of Article 1(6) of the
Treaty or ius standi under “applicable rules and principles of
international law.”

F. The Claims are Inadmissible Because Part III of the Treaty Does

Not Confer Rights on Claimants

50.

51.

52.

Article 17 of the Treaty reserves the right to deny the
Treaty’s benefits to companies owned or controlled by
nationals of a third State that do not have substantial
business activity in their country of incorporation. Each of
the Claimants is a shell company lacking substantial
business activity in its country of incorporation.

Claimants’ contention that host State parties are not third
State nationals is unavailing. If Treaty benefits may be
denied to third State nationals, a fortiori they may be denied
to host State nationals. In any event, the term “third State,”
which is not defined in the Treaty, is used there in a manner
that does not exclude the possibility that a third State may be
a Contracting Party or a signatory, and a majority in interest
of the “Russian” oligarchs are in fact nationals of Israel, a
“third” State.

The Treaty’s object and purpose also support the denial of
benefits to host State nationals. Claimants’ argument
notwithstanding, no notification to Contracting Parties is
required in order to invoke Article 17(1), and even if
notification were required, the Russian Federation exercised
its right to deny Treaty benefits to EU shell companies such
as Claimants by ratifying and publishing the EU-Russian
Partnership and Cooperation Agreement.
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G. The Tribunal Lacks Jurisdiction Over Disputes Submitted to
Russian Courts or to the European Court of Human Rights

53. Each of the Russian oligarchs who owns and controls
Claimants, including in particular Khodorkovsky and
Lebedev, has brought complaints before the European Court
of Human Rights containing allegations that overlap with
those raised by Claimants in these proceedings. Lawsuits
have also been brought before Russian courts against the
Ministry of Finance of the Russian Federation and other
Russian State bodies based, inter alia, on alleged violations
of “applicable principles and norms of international law”,
including the European Convention on Human Rights. The
fork-in-the-road clause contained in Article 26(3)(b)(i) of
the Treaty precludes these investors from re-litigating in
these arbitrations disputes that have already been submitted
to the European Court of Human Rights or to a Russian
court. Claimants are in effect requesting the Tribunal to sit
above the Russian Supreme Court and the Russian courts of
appeal that have previously heard and issued final rulings in
respect of the same allegations made by Claimants in these
arbitrations.

B. CLAIMANTS’ POSITIONS

The text of the paragraphs below is produced directly from paragraphs 13 to 47 of
Claimants’ Skeleton Argument submitted on 10 November 2008 (with footnotes

omitted).

III. The Russian Federation is Bound by the ECT—Article 45

13. The Russian Federation contends that it is not bound by the
ECT. As a starting point, the Russian Federation argues that
the provisional application of treaties does not give rise to
legally enforceable rights and obligations. Its chief contention,
however, is based on Article 45(1) of the ECT, which it alleges
provides for the partial application of the Treaty provisions by
virtue of the so-called “inconsistency clause”. The Russian
Federation claims that it is not bound by the ECT as regards
the Claimants in these arbitrations because the application of
every relevant provision of the ECT, including Article 45
itself, would be inconsistent with the Russian Federation’s
Constitution, laws or regulations. The Russian Federation’s
interpretation of Article 45 of the ECT, which sets out the
regime of provisional application under the Treaty, is
fundamentally flawed and should be rejected. In any event, the
ECT is not inconsistent with the Russian Federation’s
Constitution, laws or regulations.
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14.

15.

16.

Provisional application of treaties creates legally enforceable
rights and obligations under international law: Provisional
application is a well-established treaty mechanism creating
legally enforceable rights and obligations under international
law. The Respondent is all the more familiar with these
principles in that the Russian Federation and its predecessor,
the USSR, have a long-standing practice of provisionally
applying treaties so as to give rise to legally enforceable rights
and obligations. Thirty-two international treaties entered into
by the Russian Federation, including the ECT, are today
provisionally applicable. The Russian Federation’s suggestion
that provisional application is some kind of legal anomaly,
without legal effect, has no basis whatsoever and must fail.

The plain language of Article 45 of the ECT provides for
automatic provisional application of the Treaty unless a
specific signatory decides to opt out from such provisional
application: Article 45(1) of the ECT establishes the principle
of provisional application, while the remainder of Article 45
sets out its operation. In particular, under Article 45(2), any
signatory that is not able to accept provisional application can
decide to opt out from such provisional application at the time
of signature by making a declaration to that effect. This
interpretation is based on the plain language of Article 45 of
the ECT, and is confirmed by its context and the travaux
préparatoires of the Treaty. The Russian Federation’s
interpretation, which would dissociate Article 45(1) from
Article 45(2) so as to create two separate regimes in which a
signatory State may choose whether or not it is bound by
provisional application depending on whether or not it is party
to a dispute with an investor, is entirely unsubstantiated. The
Russian Federation’s interpretation further ignores the
fundamental safeguard of reciprocity contained in Article
45(2)(b) of the ECT and, if given effect, would mean that a
signatory State can invoke all rights under the Treaty while
escaping any obligations by merely relying on the
“inconsistency clause” in Article 45(1). Such a position is
untenable and must be rejected.

Subsidiarily, the need for a declaration under Article 45(1): In
any event, even assuming that the interpretation of Article 45
of the ECT as proposed by the Russian Federation were the
correct interpretation, which the Claimants deny, a declaration
is still needed in order for a signatory State to opt out of
provisional application under Article 45(1). This is clear from
the text of Article 45, and the circumstances of its negotiation
and conclusion. It is further confirmed by the fact that all
signatory States that expressed concerns regarding provisional
application made a declaration with a view to avoiding the
application of the Treaty, be it on the basis of Article 45(2) or
Article 45(1). Therefore, even under the Respondent’s own
interpretation, a declaration is needed for a signatory State to
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17.

18.

opt out of provisional application on the basis of either
paragraph (1) or paragraph (2) of Article 45 of the ECT. As
the Russian Federation has not notified its counterparties of
any inconsistency of the Treaty with its Constitution, laws or
regulations, under either paragraph, it cannot claim that it is
not bound by the Treaty.

In any event, the ECT is not inconsistent with the Constitution,
laws or regulations of the Russian Federation: Even assuming
that the interpretation of Article 45 of the ECT as proposed by
the Russian Federation were the correct interpretation, which
the Claimants deny, and that a declaration in relation to Article
45(1) is not required, contrary to the Claimants’ submissions,
the ECT is not inconsistent with the Russian Federation’s
Constitution, laws or regulations. Russian law fully recognizes
the principle of provisional application, and there is no
inconsistency between the substantive provisions of the Treaty
and Russian law either. To the contrary, at all times—during
the negotiation of the ECT, at the time of its proposed
ratification by the Duma, and subsequently—the Russian
Federation has maintained and represented that both the
mechanism of provisional application and the provisions of the
Treaty are consistent with its Constitution, laws and
regulations.

It follows that, under Articles 45 of the ECT, the Russian
Federation is bound by the Treaty.

IV. The Claimants Qualify as Protected Investors Under the ECT—

Atrticle 1(7)

19.

20.

21.

22.

The Russian Federation contends that the Claimants are not
protected Investors under the ECT, relying on a host of
allegations including that the Claimants are allegedly shell
companies owned or controlled by Russian nationals. The
Russian Federation’s arguments are misplaced and must fail.

The definition of Investor under the ECT: Article 1(7)(a)(ii) of
the ECT defines “Investor” as, with respect to a Contracting
Party, “a company or other organization organized in
accordance with the law applicable in that Contracting Party”.

The Claimants are organized in accordance with the law
applicable in Contracting States: The Claimants are
companies organized in accordance with the law applicable in
Cyprus, in the cases of Hulley and VPL, and the Isle of Man,
in the case of YUL, and therefore meet the requirements of
Article 1(7)(a)(ii) of the ECT.

Express treaty language cannot be overridden by alleged
general principles of law: The Russian Federation does not
dispute that the Claimants are companies organized in
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23.

accordance with the law applicable in Contracting States. It
claims, however, that the Claimants’ nationality should be
ignored based on vague and unsubstantiated principles of
international law. There is no basis in international law for
ignoring the corporate nationality of the Claimants. The
language of Article 1(7)(a)(ii)) of the ECT is clear and
determinative in this regard and, contrary to the Respondent’s
submission, it is not for this Tribunal to ignore the express
language of the Treaty itself. In any event, reference to the
state of incorporation is the most common method of defining
the nationality of corporate entities under modern BITs and
international law.

It is clear from the foregoing that the Claimants are protected
Investors under the ECT and the Respondent’s attempts to
suggest otherwise must fail.

V. The Claimants Have a Protected Investment under the ECT—

Article 1(6)

24.

25.

26.

27.

The Russian Federation contends that the Claimants do not
have protected Investments under the ECT alleging, amongst
other things, that the Claimants did not inject any foreign
capital into the Russian Federation in connection with their
acquisition of Yukos shares. The Russian Federation’s
arguments are without merit and must fail.

The definition of an Investment under the ECT: “Investment”
is defined in Article 1(6)(b) of the ECT as “every kind of asset,
owned or controlled directly or indirectly by an Investor and
includes [...] a company or business enterprise, or shares,
stock, or other forms of equity participation in a company or
business enterprise”.

The Claimants own shares in Yukos: As shareholders of
Yukos at all relevant times for the purposes of these
arbitrations, the Claimants directly own protected Investments
and therefore meet the requirements of Article 1(6)(b) of the
ECT.

The Russian Federation’s unpersuasive argument on the
alleged lack of ‘injection of foreign capital’: It cannot be
disputed that the Claimants have directly owned Yukos shares
at all material times. This, in fact, is not disputed by the
Respondent. The Claimants therefore hold protected
Investments within the definition provided by Article 1(6)(b)
of the ECT. The language of Article 1(6)(b) is clear and
determinative in this regard and the Russian Federation’s
attempt to insert additional requirements regarding ‘“‘origin of
capital” or “injection of foreign capital” finds no support in the
text of the definition of Investment, nor in the context in which
the term is defined.
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28.

The Claimants undeniably hold protected Investments under
the ECT, and the Russian Federation’s numerous and
unsubstantiated attempts to override the plain language of the
Treaty must be rejected.

VI. The Conditions for a Denial of the Benefits of Part III of the

ECT to Each of the Claimants are not Met

29.

30.

31.

32.

The Russian Federation argues that the Claimants should be
denied the benefits of Part Il of the ECT on the basis of
Article 17, and that these arbitrations are nothing but a
domestic dispute between Russian nationals and the Russian
Federation. As shown below, the cumulative conditions for a
denial of the benefits of Part III of the ECT are not met and
each of the Claimants fully benefits from the protection of the
Treaty.

Article 17 is a reservation of right which must be exercised:
Article 17 provides that each Contracting Party “reserves the
right” to deny the benefits of Part III. It follows from the plain
meaning of these words that each Contracting Party has a right
under Article 17(1) of the ECT to deny a covered investor the
benefits of Part III; but as long as that right has not been
exercised the investor benefits from the protection of Part III of
the ECT. That the right to deny the benefits of Part III is an
option that needs to be exercised by a Contracting Party is
confirmed by the travaux préparatoires of the Treaty. Further,
if a Contracting Party is to exercise its reserved right under
Article 17(1) of the ECT, it must do so by a clear and
unambiguous act. Contrary to the Respondent’s contention,
Article 17(1) of the ECT does not therefore operate
automatically. As the Russian Federation did not exercise its
reserved right to effectively deny the benefits of Part III of the
ECT to each of the Claimants, Article 17(1) does not apply in
these arbitrations.

Once exercised, the right of denial only operates
prospectively: In any event, even assuming that the Russian
Federation has effectively exercised its reserved right to deny
the benefits of Part III of the ECT to each of the Claimants in
its First Memorial of February 28, 2006, which the Claimants
deny, the Russian Federation does not challenge that such
exercise can only operate prospectively and cannot have a
retroactive effect, i.e. it can only have effect on new wrongful
acts occurring after the date on which the reserved right has
been effectively exercised, as opposed to the mere continuation
of previous wrongful acts.

The Claimants are not owned or controlled by citizens or
nationals of a third State: In any event, even assuming that the
Russian Federation has effectively exercised its reserved right
to deny the benefits of Part III of the ECT to each of the
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Claimants, which the Claimants deny, Article 17(1) of the ECT
still cannot apply because the cumulative conditions for the
Russian Federation to exercise its right under Article 17 are
not met, i.e. the Claimants are not owned or controlled by
citizens or nationals of a third State. Hulley is a wholly-owned
subsidiary of YUL, a company incorporated in the Isle of Man.
YUL, in turn, is a wholly-owned subsidiary of GML Limited, a
company incorporated in Gibraltar. GML Limited is owned by
Palmus Trust Company Limited (Guernsey) (as trustee for the
Palmus Trust) and Rysaffe Trustee Company (C.I.) Limited (as
trustees for the remaining Guernsey Trusts). Likewise, VPL is
owned by Chiltern Trust Company Limited (Jersey) (as trustee
of the Veteran Petroleum Trust). The Claimants are therefore
not owned by Russian nationals. Nor are they controlled by
Russian nationals since control in each of the Trusts resides
with the relevant trustees for the benefit of Russian nationals
as regards the Guernsey Trusts and for the benefit of YUL and
former Yukos employees as regards the Veteran Petroleum
Trust. As a result, the Claimants are not “owned or controlled”
by Russian nationals.

33. The Russian Federation is not a third State under the ECT:
Even assuming that the Claimants are owned or controlled by
Russian nationals, which the Claimants deny, the Russian
Federation is not a “third State” under the ECT. It is plain that
“third State” in Article 17(1) refers to a non-Contracting Party
under the ECT and this is confirmed by the Vienna Convention
on the Law of Treaties, as well as the travaux préparatoires of
the ECT. By contrast, when contracting States intend to
exclude the benefits of an investment protection regime to
entities controlled by nationals of the host State, they so
provide expressly. This was not done by the ECT drafters.
The Russian Federation, which is bound by the ECT, cannot
therefore claim to be a “third State” for the purposes of Article
17(1).

34. It results from the above that the cumulative conditions for the
application of Article 17 of the ECT are not met and the
Respondent’s objection must fail.

VII. The Russian Federation’s Other Unavailing Objections—
Articles 26 and 21

A. The Claimants’ Jus Standi

35. The Respondent alleges that the Claimants lack jus standi
because they are supposedly enforcing a claim that properly
belongs to Yukos.

36. This is plainly wrong as a matter of fact. The Claimants do not
purport to enforce rights belonging to Yukos but are enforcing
their own rights arising under the ECT as shareholders.
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37. The Respondent’s objection is also wrong as a matter of law.
The distinction between the rights of a shareholder arising
under an investment treaty and the rights that belong to the
local company is well-established in international law. The
Russian Federation’s attempt to rely on the inconsistency
clause in Article 45(1) of the ECT to argue that shareholders
lack standing under Russian law to bring claims for injuries to
companies in which they own shares is equally misplaced. As
demonstrated above, the Russian Federation’s “inconsistency
clause” theory is without merit because both the principle of
provisional application and the provisions of the Treaty are
consistent with Russian law. Even assuming that Russian law
is somehow relevant, which the Claimants deny, it is difficult
to see how the alleged lack of a statutory right under Russian
law could deprive the Claimants of standing under the ECT,
except to demonstrate just how outlandish and all-
encompassing the Respondent’s theory of Article 45(1) is.

38. The Respondent’s objection is ill-founded and must fail.

B. Fork-in-the-Road—Article 26

39. The Russian Federation contends that there exist a very large
number of cases that have been brought by or on behalf of
Yukos or by the “Russian oligarchs” themselves in the Russian
courts and the ECHR in which the actions complained of in
these arbitrations were subjected to judicial review. On that
basis, the Russian Federation contends the Tribunal lacks
jurisdiction to hear and decide the Claimants’ claims pursuant
to Article 26(3)(b)(i) of the ECT. The Respondent’s
contention is entirely groundless and must fail.

40. None of the proceedings relied on by the Russian Federation
satisfy any of the cumulative conditions set out in Article
26(3)(b)(i) of the ECT, the so-called fork-in-the-road
provision: (i) the Claimants in these arbitrations are not parties
to any of the proceedings cited by the Russian Federation; (ii)
none of the proceedings cited by the Russian Federation
concern an alleged breach of Part III of the ECT; and (iii) the
Claimants have not submitted these claims to any “previously
agreed dispute settlement procedure” or to the Russian courts.

41. The Russian’s  Federation’s  objection based on
Article 26(3)(b)(i) of the ECT is manifestly without merit and

must fail.

C. Taxation Measures—Article 21

42. The Russian Federation contends that the Claimants’ claims
are premised on Taxation Measures and therefore fall within
the exemption of Article 21(1) of the ECT. The Respondent’s
objection based on the taxation provision of the ECT, which it
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43.

44.

45.

46.

now appears to raise as an objection to jurisdiction, fails in a
number of respects.

The Respondent’s jurisdictional objection is time-barred: For
the first time in its Reply, the Russian Federation sought to
state a jurisdictional objection based on Article 21(1),
contending that the Tribunal lacks jurisdiction because the
phrase “nothing in this Treaty” in that provision allegedly
excludes the Russian Federation’s “offer to arbitrate [in]
Article 26” of the ECT. To the extent that the Respondent’s
objection based on Article 21(1) of the ECT is stated as a
jurisdictional objection, it is time-barred under Article 21(3) of
the UNCITRAL Arbitration Rules which provides that an
objection to jurisdiction is to be made no later than in the
statement of defence.

Article 21 applies to the enactment of tax “provisions”:
Further, in any event, even assuming that the Russian
Federation is entitled to base a preliminary objection on Article
21 of the ECT, which the Claimants deny, it does not apply
here. It is clear that under Article 21 of the ECT a Taxation
Measure, as this term is specifically defined in paragraph (7),
is an actual “provision” relating to taxes, be it found in
domestic law or in a tax treaty, nothing else. Article 21
therefore preserves the liberty of each Contracting State to
enact legislation and regulations relating to taxes and the
Respondent’s numerous attempts to distort and expand the
scope of this definition to enforcement actions find no support
in the text of the Treaty itself. Because the Russian
Federation’s right to enact tax “provisions” is not at issue in
these arbitrations, Article 21(1) of the ECT does not apply to
the Claimants’ claims.

Articles 13 and 10 expressly apply to Taxation Measures:
Even assuming that Taxation Measures have the meaning
given to them by the Respondent, which the Claimants deny,
the Russian Federation conveniently ignores that the Treaty’s
substantive investment protections contained in Articles 13,
10(2) and 10(7) apply to Taxation Measures of the Contracting
Parties by virtue of Articles 21(5) and 21(3), respectively, and
that expropriatory or discriminatory actions are sanctioned
under the Treaty even where they relate to Taxation Measures.

Conduct under the guise of taxation not covered: In any event,
assuming that Taxation Measures have the meaning given to
them by the Respondent, which the Claimants deny, the
actions complained of by the Claimants do not fall within the
scope of Article 21 because they are not genuine Taxation
Measures. Indeed, the Russian Federation’s actions were not a
genuine exercise of the Russian State’s prerogative to impose
taxes, but merely a pretext for the Russian Federation’s
expropriation of Yukos’ assets to the benefit of State-owned
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IV.

73.

74.

entities. Further, the Russian Federation feigns to ignore that a
significant part of the acts complained of by the Claimants
have no relation whatsoever to taxation.

47. The Russian Federation’s objection based on Article 21 of the
ECT is therefore ill-founded and must fail.

THE PARTIES’ REQUESTS FOR RELIEF

A. RESPONDENT’S REQUESTS FOR RELIEF

The Russian Federation requests that the Tribunal issue an award:

(a)

(b)

(©

(d)

(e

®

determining that it lacks jurisdiction to entertain the claims brought by

Claimant;

in the alternative, determining that all claims brought by Claimant are
inadmissible;

in the alternative, determining that all claims relating to Taxation Measures

other than those, if any, based solely on taxes are inadmissible;

in the alternative, determining that all claims relating to taxes, if any, must
be referred to the competent authorities pursuant to Article 21(5)(b)(i) of the

Treaty;

ordering Claimant to pay all of the Russian Federation’s costs, expenses,

and attorneys’ fees; and

granting any further relief against Claimant that the Tribunal deems fit and

proper.

B. CLAIMANT’S REQUESTS FOR RELIEF

Claimant requests the Tribunal:

(@)

to render an award determining that it has jurisdiction over the claims

brought by Claimant and that such claims are admissible
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(b) to order Respondent to pay all of Claimant’s costs, including its legal fees

and expenses; and

(c) To order any other relief that may be appropriate.

V. APPLICABLE LAW

75.  The procedural law to be applied by the Tribunal consists of the procedural provisions of
the ECT (particularly Article 26), the UNCITRAL Arbitration Rules, and, because The
Hague is the place of arbitration, any mandatory provisions of Dutch arbitration law.
This Interim Award is made pursuant to Article 1049 of the Netherlands Arbitration Act
1986.

76. The substantive law to be applied by the Tribunal consists of the substantive provisions
of the ECT, the Vienna Convention on the Law of Treaties® (“VCLT”), and applicable
rules and principles of international law. In addition to the foregoing sources, the
national law of the Russian Federation is relevant with regard to certain issues, as is the
national law of the places in which Claimants and/or related entities are incorporated or

established.

7. Throughout this Interim Award, the Tribunal refers to and analyzes specific provisions of
the ECT. For ease of reference, the key relevant provisions are also collected and

reproduced below, in the order that they appear in the Treaty:

Article 1—Definitions

[...]

(6) Investment” means every kind of asset, owned or controlled directly
or indirectly by an Investor and includes:

(a) tangible and intangible, and moveable and immovable, property,
and any property rights such as leases, mortgages, liens, and
pledges;

3 Vienna Convention on the Law of Treaties, Vienna, 23 May 1969, 1155 UNTS 331.

- 40 -



(b) a company or business enterprise, or shares, stock, or other
forms of equity participation in a company or business
enterprise, and bonds and other debt of a company or business
enterprise;

(c) claims to money and claims to performance pursuant to contract
having an economic value and associated with an Investment;

(d) Intellectual Property;
(e) Returns;

(f) any right conferred by law or contract or by virtue of any
licences and permits granted pursuant to law to undertake any
Economic Activity in the Energy Sector.

[...]
(7) “Investor” means:

(a) with respect to a Contracting Party:

(i) a natural person having the citizenship or nationality of or
who is permanently residing in that Contracting Party in
accordance with its applicable law;

(i) a company or other organization organized in accordance
with the law applicable in that Contracting Party;

(b) with respect to a “third state,” a natural person, company or other
organization which fulfils, mutatis mutandis, the conditions
specified in subparagraph (a) for a Contracting Party.

[...]
Article 17—Non-Application of Part III in Certain Circumstances

Each Contracting Party reserves the right to deny the advantages of this
Part to:

(1) a legal entity if citizens or nationals of a third state own or control
such entity and if that entity has no substantial business activities in
the Area of the Contracting Party in which it is organized;

[...]
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Article 21—Taxation

(1) Except as otherwise provided in this Article, nothing in this Treaty
shall create rights or impose obligations with respect to Taxation
Measures of the Contracting Parties. In the event of any
inconsistency between this Article and any other provision of the
Treaty, this Article shall prevail to the extent of the inconsistency.

(2) Article 7(3) shall apply to Taxation Measures other than those on
income or on capital, except that such provision shall not apply to:

(a)

(b)

an advantage accorded by a Contracting Party pursuant to the tax
provisions of any convention, agreement or arrangement
described in subparagraph (7)(a)(ii); or

any Taxation Measure aimed at ensuring the effective collection
of taxes, except where the measure of a Contracting Party
arbitrarily discriminates against Energy Materials and Products
originating in, or destined for the Area of another Contracting
Party or arbitrarily restricts benefits accorded under Article 7(3).

(3) Article 10(2) and (7) shall apply to Taxation Measures of the
Contracting Parties other than those on income or on capital, except
that such provisions shall not apply to:

(a)

(b)

impose most favoured nation obligations with respect to
advantages accorded by a Contracting Party pursuant to the tax
provisions of any convention, agreement or arrangement
described in subparagraph (7)(a)(ii) or resulting from
membership of any Regional Economic Integration
Organization; or

any Taxation Measure aimed at ensuring the effective collection
of taxes, except where the measure arbitrarily discriminates
against an Investor of another Contracting Party or arbitrarily
restricts benefits accorded under the Investment provisions of
this Treaty.

(4) Article 29(2) to (6) shall apply to Taxation Measures other than
those on income or on capital.

) (a)
(b)

Article 13 shall apply to taxes.

Whenever an issue arises under Article 13, to the extent it
pertains to whether a tax constitutes an expropriation or whether
a tax alleged to constitute an expropriation is discriminatory, the
following provisions shall apply:

(i) The Investor or the Contracting Party alleging expropriation
shall refer the issue of whether the tax is an expropriation or
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whether the tax is discriminatory to the relevant Competent
Tax Authority. Failing such referral by the Investor or the
Contracting Party, bodies called upon to settle disputes
pursuant to Article 26(2)(c) or 27(2) shall make a referral to
the relevant Competent Tax Authorities;

(i1)) The Competent Tax Authorities shall, within a period of six
months of such referral, strive to resolve the issues so
referred. Where non-discrimination issues are concerned, the
Competent Tax Authorities shall apply the non-
discrimination provisions of the relevant tax convention or,
if there is no non-discrimination provision in the relevant tax
convention applicable to the tax or no such tax convention is
in force between the Contracting Parties concerned, they
shall apply the non-discrimination principles under the
Model Tax Convention on Income and Capital of the
Organisation for Economic Co-operation and Development;

(iii)Bodies called upon to settle disputes pursuant to
Article 26(2)(c) or 27(2) may take into account any
conclusions arrived at by the Competent Tax Authorities
regarding whether the tax is an expropriation. Such bodies
shall take into account any conclusions arrived at within the
six-month period prescribed in subparagraph (b)(ii) by the
Competent Tax Authorities regarding whether the tax is
discriminatory. Such bodies may also take into account any
conclusions arrived at by the Competent Tax Authorities
after the expiry of the six-month period;

(iv) Under no circumstances shall involvement of the Competent
Tax Authorities, beyond the end of the six-month period
referred to in subparagraph (b)(ii), lead to a delay of
proceedings under Articles 26 and 27.

(6) For the avoidance of doubt, Article 14 shall not limit the right of a
Contracting Party to impose or collect a tax by withholding or other
means.

(7) For the purposes of this Article:

(a) The term “Taxation Measure” includes:

(i) any provision relating to taxes of the domestic law of the
Contracting Party or of a political subdivision thereof or a
local authority therein; and

(i) any provision relating to taxes of any convention for the
avoidance of double taxation or of any other international
agreement or arrangement by which the Contracting Party is
bound.
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(b)

(c)

(d)

There shall be regarded as taxes on income or on capital all taxes
imposed on total income, on total capital or on elements of
income or of capital, including taxes on gains from the alienation
of property, taxes on estates, inheritances and gifts, or
substantially similar taxes, taxes on the total amounts of wages
or salaries paid by enterprises, as well as taxes on capital
appreciation.

A “Competent Tax Authority” means the competent authority
pursuant to a double taxation agreement in force between the
Contracting Parties or, when no such agreement is in force, the
minister or ministry responsible for taxes or their authorized
representatives.

For the avoidance of doubt, the terms “tax provisions” and
“taxes” do not include customs duties.

[...]

Article 26—Settlement of Disputes Between an Investor and a

Contracting Party

(1) Disputes between a Contracting Party and an Investor of another
Contracting Party relating to an Investment of the latter in the Area
of the former, which concern an alleged breach of an obligation of
the former under Part I1I shall, if possible be settled amicably.

(2) If such disputes cannot be settled according to the provisions of
paragraph (1) within a period of three months from the date on
which either party to the dispute requested amicable settlement, the
Investor party to the dispute may choose to submit it for resolution:

(a)

(b)

(c)

3) (@

(b)

to the courts or administrative tribunals of the Contracting Party
party to the dispute;

in accordance with any applicable, previously agreed dispute
settlement procedure; or

in accordance with the following paragraphs of this Article.

Subject only to subparagraphs (b) and (c), each Contracting
Party hereby gives its unconditional consent to the submission of
a dispute to international arbitration or conciliation in accordance
with the provisions of this Article.

(i) The Contracting Parties listed in Annex ID do not give such

unconditional consent where the Investor has previously
submitted the dispute under subparagraph (2)(a) or (b).
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(4) In the event that an Investor chooses to submit the dispute for
resolution under subparagraph (2)(c), the Investor shall further
provide its consent in writing for the dispute to be submitted to:

[..]
(b)

a sole arbitrator or ad hoc arbitration tribunal established under
the Arbitration Rules of the United Nations Commission on
International Trade Law (hereinafter referred to as
“UNCITRAL”)

[...]

Article 45—Provisional Application

(1) Each signatory agrees to apply this Treaty provisionally pending its
entry into force for such signatory in accordance with Article 44, to
the extent that such provisional application is not inconsistent with
its constitution, laws or regulations.

2 (@

(b)

(©)

3) (@

(b)

Notwithstanding paragraph (1) any signatory may, when signing,
deliver to the Depository a declaration that it is not able to accept
provisional application. The obligation contained in paragraph
(1) shall not apply to a signatory making such a declaration.
Any such signatory may at any time withdraw that declaration by
written notification to the Depository.

Neither a signatory which makes a declaration in accordance
with subparagraph (a) nor Investors of that signatory may claim
the benefits of provisional application under paragraph (1).

Notwithstanding subparagraph (a), any signatory making a
declaration referred to in subparagraph (a) shall apply Part VII
provisionally pending the entry into force of the Treaty for such
signatory in accordance with Article 44, to the extent that such
provisional application is not inconsistent with its laws or
regulations.

Any signatory may terminate its provisional application of this
Treaty by written notification to the Depository of its intention
not to become a Contracting Party to the Treaty. Termination of
provisional application for any signatory shall take effect upon
the expiration of 60 days from the date on which such
signatory’s written notification is received by the Depository.

In the event that a signatory terminates provisional application
under subparagraph (a), the obligation of the signatory under
paragraph (1) to apply Parts III and V with respect to any
Investments made in its Area during such provisional application
by Investors of other signatories shall nevertheless remain in
effect with respect to those Investments for twenty years
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VI

78.

79.

80.

1.

82.

following the effective date of termination, except as otherwise
provided in subparagraph (c).

(c) Subparagraph (b) shall not apply to any signatory listed in Annex
PA. A signatory shall be removed from the list in Annex PA
effective upon delivery to the Depository of its request therefor.

SUMMARY OF WITNESSES’ TESTIMONY

The Parties submitted extensive evidence relevant to the issues of jurisdiction and
admissibility. Respondent submitted statements or opinions from 19 witnesses, while
Claimants submitted opinions from four witnesses. In all, the Tribunal has reviewed over

795 pages of written testimony, as well as hundreds of exhibits.

The purpose of the present section of the Tribunal’s Interim Award is to provide an
overview of the witnesses’ evidence. The following is not meant to be exhaustive.
Rather, it serves to provide a summary of the vast evidentiary universe on the basis of
which the Tribunal has reached its conclusions with respect to jurisdiction and

admissibility.

The Tribunal has considered the evidence of those witnesses that were cross-examined as
well as those witnesses who submitted written statements but were not called to the
hearing. With respect to this latter category, the Tribunal has kept in mind that these

witnesses were not subject to any cross-examination.

A. RESPONDENT’S WITNESSES

At the hearing, Claimants called five of Respondent’s 19 witnesses. They were:

1) Professor Suren Avakiyan
2) Mr. Sydney Fremantle

3) Mr. Anatoly Martynov

4) Mr. Martin Mann, QC

5) Professor Daniel Berman

Respondent’s other witnesses, who did not appear for cross-examination, were:

6) Dr. Marat Baglay

7) Professor Martti Koskenniemi
8) Professor Alexey Kostin

9) Professor Yevgeny Sukhanov
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10) Professor Gerhard Hafner

11)  Professor Igor Lukashuk

12)  Mr. S.V. Vasilyvev, on behalf of the Russian Ministry of Justice
13)  Professor Georg Nolte

14)  Professor Angelika Nussberger

15) Professor Alain Pellet

16)  Mr. Stephen Knipler

17)  Professor Myron Nordquist

18)  Professor Andrey Lisitsyn-Svetlanov

19)  Professor Stef van Weeghel

83. The following summary will first address the testimony of Respondent’s witnesses who
appeared before the Tribunal, in order of appearance. This is followed by a review of the

evidence from Respondent’s witnesses who did not appear.

1. Professor Suren Avakiyan

84. Professor Avakiyan is the head of the Department of Constitutional and Municipal Law
of the Faculty of Law of the Moscow State University of M.V. Lomonosov.

85. In his Expert Opinion,* Professor Avakiyan explains the relationship between the 1993
Constitution of the Russian Federation (‘“‘Constitution”) and international treaties of the
Russian Federation. He concludes that the Russian Federation may not conclude
international treaties whose provisions contradict the Constitution and would require its
amendment. Professor Avakiyan explains that any treaty that annuls, modifies, or adds
provisions to Russian legislation must be ratified in order to become effective. He then

explains the ratification process for international treaties in the Russian Federation.

86. Professor Avakiyan summarizes his conclusions as follows: (a) a federal law on
ratification gives an international treaty the force of law in the territory of the Russian
Federation; (b) in the absence of relevant domestic rules implementing an international
treaty that has been ratified and has become effective, the rules of the treaty apply
directly; and (c) the application, prior to its ratification, of an international treaty that is

subject to ratification contradicts the Constitution.

* Professor Suren Avakiyan, Expert Opinion on the Constitutional Legal Aspects of the Conclusion and Application
of International Treaties of the Russian Federation, 21 February 2006.
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87.

88.

89.

90.

91.

With respect to the ECT, Professor Avakiyan testifies that its application is impossible
without simultaneous and numerous amendments to Russian legislation. Pursuant to the
Constitution, the ECT is subject to ratification by the Federal Assembly; provisional
application of the ECT and, in particular, of its dispute-resolution provisions without such

ratification would be inconsistent with the Constitution.

In his Second Opinion,” Professor Avakiyan comments on the Opinion of Claimants’
expert, Mr. Gladyshev, dated 29 June 2006. In particular, Professor Avakiyan points out
that, in his view, the 1995 Federal Law on International Treaties of the Russian
Federation (“FLIT”) does not allow provisional application of the ECT in the present
case, because the ECT was not submitted to the Duma within the six-month deadline

established in Article 23(2) of the FLIT.
Professor Avakiyan appeared before the Tribunal for examination on 17 November 2008.

During cross-examination, Professor Avakiyan was taken through the various instruments
in the Russian Federation relating to international treaties. Professor Avakiyan stated his
belief that international treaties that are subject to ratification should never be applied
provisionally. He asserted that Article 23 permits provisional application, but only where
a treaty is consistent with and does not require amendments to Russian legislation. He
testified that Article 23 of the FLIT should be amended in order to clarify this limitation

and avoid any ambiguities.

On redirect examination, Professor Avakiyan stated that there was no contradiction
between Article 45(1) of the ECT and Article 23 of the FLIT. If the Russian Federation
wished to apply the ECT to the extent that it did not conflict with Russian legislation,
then the ECT needed to be ratified within the required period. He added that those who
had signed the ECT had not complied with the provisions of law governing treaty
ratification. He went on to say that the ECT contained a large number of provisions that

conflicted with Russian legislation, and that therefore the ECT could not apply

> Professor Suren Avakiyan, Expert Comments regarding Expert Opinion of V. Gladyshev dated June 29, 2006,
19 January 2007.
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92.

93.

94.

95.

provisionally save for those few provisions that did not contradict Russian legislation,

such as those establishing the logistical procedures for the Secretariat.

2. Mr. Sydney Fremantle

Mr. Fremantle retired from the British Civil Service in November 1994, where he had
been head of the International Energy Unit in the Department of Trade and Industry for
the previous ten years. In this capacity he participated in the negotiations of the
Agreement on the International Energy Programme and represented the United Kingdom
on, inter alia, the International Energy Agency’s Governing Board and the European
Commission’s High Level Energy Group. He participated in preparatory work leading to
the creation of the ECT, although he retired about two months before actual signature of

the ECT, with some residual involvement through working groups.

In his Opinion,6 Mr. Fremantle first sets out the working procedures for the ECT
negotiations. Mr. Fremantle testifies that while the ECT drew on precedents such as
many bilateral investment treaties (“BITs”), the North American Free Trade Agreement
(“NAFTA”), and the General Agreement on Tariffs and Trade (“GATT”), there were

deliberate departures from the standard provisions of such texts.

The conclusions in Mr. Fremantle’s Opinion are: (a) Article 45(1) imposes provisional
application upon those signatories who have not made a declaration under Article 45(2);
(b) the “to the extent” clause in Article 45(1) is an integral qualification of the obligation
to apply the ECT provisionally; (c) no further action is necessary to qualify the
obligation; (d) Article 45(2) enables a signatory to avoid all obligations of the ECT
(excluding Part VII) even if not consistent with its internal laws; (e) reciprocity was
irrelevant to negotiation of the ECT and impossible to achieve; and (f) transparency

would have been of little value to the investor and would add nothing to Article 20 ECT.

Mr. Fremantle appeared before the Tribunal for examination on 17 and 18 November

2008.

® Mr. Sydney Fremantle, Opinion Concerning the Provisional Application of the Energy Charter Treaty, 21 January

2007.
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96.

97.

98.

99.

100.

101.

Mr. Fremantle was cross-examined on the “boldness” of certain of his statements
regarding international law, given that he is not a lawyer. He explained that his opinions
were guided by information obtained as a participant in negotiations. He acknowledged
that after presentation of the draft to the plenary his own role was less authoritative, but
he attended certain plenary sessions until retirement in December 1994 and kept binders

of papers in order to write a book.

Upon being shown unredacted versions of documents on which he had relied,
Mr. Fremantle confirmed names of those delegations, including Austria, Russia, and the
European Union, referred to in his Opinion as having constitutional or other problems
making provisional application difficult. Mr. Fremantle testified about his perception of

the positions of various delegations on provisional application.

Mr. Fremantle further testified that there was a sense of urgency in finalizing the ECT, in
the belief that it would help overcome the Russian energy crisis. Urgency was also the
motivation behind splitting the treaty into the present ECT, dealing with investments, and
a later document (never completed) covering the pre-investment stage. He further agreed

that provisional application was also due to a sense of urgency.

Mr. Fremantle acknowledged that the ECT established formal reciprocity—protecting the
investors of each State party in turn. However, he asserted that while Russia was
applying the treaty provisionally, Russian investors could bring claims against other
member States even if, due to legal and constitutional inconsistencies, Article 45(1) of
the Treaty prevented other investors from invoking the ECT against Russia.

Mr. Fremantle was of the view that Russia was applying the ECT provisionally.

Mr. Fremantle testified that transparency in identifying inconsistent laws was not possible
in relation to Article 45(1) and was “abandoned” by the delegates of Working Group II.
He acknowledged that Japan continued to seek some transparency discipline as late as
February 1994, but abandoned the idea of specifying all inconsistent laws by March
1994.

On re-examination, Mr. Fremantle described the trade-off between achieving a

comprehensive Treaty and having it apply quickly. He explained that because of
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concerns over inconsistency between the Treaty and domestic laws, some countries
would not have been willing to sign the Treaty until conflicting laws had been repealed.
Thus, the abandonment of transparency was one of the trade-offs enabling the widespread

signature of the ECT.

3. Mr. Anatoly Martynov

102. Mr. Martynov is the head of a private Russian company providing consultancy on trade
policy issues. During the period 1992-1994, he worked at the Ministry of Foreign
Economic Relations of the Russian Federation, as the head of the Legal and Treaty
Department. In that capacity, he participated in the negotiations on the ECT and the
Agreement on Partnership and Cooperation between the European Union and the Russian

Federation, signed in June 1994 (“P&C Agreement”).

103.  Mr. Martynov’s evidence was given in support of Respondent’s contention that without
express consent resulting from ratification of the ECT or from specific Russian
legislation, the Russian Federation cannot be involved in dispute settlement through

international arbitration.

104. 1In his Statement,” Mr. Martynov recalls that he and the Russian delegation considered
there were two options under Article 45 of the ECT regarding provisional application for

States intending to sign the ECT between 17 December 1994 and 16 June 1995:

e to agree to apply the ECT provisionally under Article 45(1), relying on the
limitations imposed in that sub-paragraph by the words “to the extent that such
provisional application is not inconsistent with its constitution, laws or

regulations”; or

e at the moment of signature of the ECT, to deliver a declaration under
Article 45(2) of the ECT, that the State is unable to accept its provisional

application.

7 Mr. Anatoly Martynov, Witness Statement concerning the Provisional Application of the Energy Charter Treaty,
14 December 2006.
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105.

106.

107.

108.

109.

Mr. Martynov recalls that the Russian delegation considered it possible to propose to the
Russian Government provisional application under Article 45(1), relying on the words
“to the extent that such provisional application is not inconsistent with its constitution,
laws or regulations.” He explains that this position was motivated by the fact that at the
time Russia’s economy was in a process of transition, necessitating considerable
modification of Russian legislation. The limitation in Article 45(1) would therefore
ensure that Russia’s obligations under the ECT would be consistent with both existing

and future Russian legislation before ratification of the ECT.

Mr. Martynov also states that the Russian delegation had a clear understanding that
Russia would not be able to apply the international dispute resolution provisions of the
ECT. In this regard, he notes that because Russia continues to adhere to the concept of
absolute State immunity—as reflected in both the old and new Code of Civil Procedure
of the Russian Federation—Russian consent is required in order to be able to bring
proceedings against the Russian Federation. He concludes that without express consent
resulting from ratification of the ECT or from specific Russian legislation, the Russian

Federation cannot be involved in dispute settlement through international arbitration.

Lastly, Mr. Martynov asserts that the P&C Agreement was negotiated before the ECT,

covered much of the same subject matter and “anticipated the conclusion of the ECT.”
Mr. Martynov appeared before the Tribunal for examination on 19 November 2008.

Under cross-examination, Mr. Martynov affirmed that he participated in negotiations for
the ECT. He further acknowledged that he had been appointed by the Minister for
Foreign Economic Relations to be a member of the Russian delegation, which was
comprised of representatives of five Russian Ministries. With regard to the negotiation
process, he testified that each Ministry would develop its own opinion on an issue, to be
submitted to the representative of the Ministry of Energy (as coordinator of the Russian
delegation) and coordinated into one draft, except where an issue fell under the
competence of the Russian Government, in which case an opinion would be submitted to
and approved by the Government. Mr. Martynov testified that draft and final written
instructions were generated after each conference or working group session, but that he

did not keep copies of the classified reports of the delegations to the Ministry in Moscow
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generated on issues within his and his Ministry’s competence, though he assumed that

they were kept at the relevant Ministry or department, or destroyed.

110. Mr. Martynov was then also questioned about the international arbitration provision in
Article 26 of the ECT, the difference in meaning between Russian “arbitrazh” courts,
which are part of the court system, and private courts of arbitration outside the State
judicial system. Mr. Martynov confirmed that the Law on Foreign Investments referred
to resolution of disputes between a foreign investor and the Russian Federation before a
non-government body, outside the State judicial court system, for which consent is

required.

4. Mr. Martin Mann, QC

111.  Mr. Mann has been in independent practice as a commercial chancery barrister since
1970 and is one of the joint heads of the chambers at XXIV Old Buildings, Lincoln’s Inn,
London. Mr. Mann provided a First Opinion concerning the Auriga-type Trusts, the
Palmus Trust, the Southern Cross Trust and the Pavo Trust,8 as well as a First Opinion
concerning the Veteran Petroleum Trust (“VP Trust”).” He also provided a Second

Opinion on each of these two categories of trust.'?

112.  In his First Opinion concerning the Auriga-type Trusts and others, Mr. Mann maintains
that (a) the trustees of these trusts have no “control” over these trusts and have, at most,
illusory powers over the GML Limited (“GML”) shares, (b) the trustees did not become
beneficial owners of the GML shares, and (c) the trusts in respect of these shares were
incompletely constituted and ineffective. Mr. Mann refers to (a) the extensive powers
and unfettered discretion of the Protectors in the Auriga-type Trusts and the Palmus
Trust; (b) the scope of the Anti-Bartlett provisions in the trust documents; and (c) the Call
Options granted to GML in respect of the GML shares settled into the Auriga-type Trusts

8 Mr. Martin Mann, QC, Opinion re Auriga Type Trusts, the Palmus Trust, the Southern Cross Trust and the Pavo
Trust, 22 January 2007.

° Mr. Martin Mann, QC, Opinion re the Veteran Petroleum Trust, 27 January 2007.
10 Mr. Martin Mann, QC, Second Opinion re Auriga Type Trusts, the Palmus Trust, the Southern Cross Trust and the

Pavo Trust, 21 July 2008; Second Opinion re the Veteran Petroleum Trust, 21 July 2008.
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and the Southern Cross Trust. Finally, Mr. Mann refers to the so-called rule in Saunders
v. Vautier'' in support of the proposition that the trust can be terminated, even though
there exist “discretionary objects,” and that this affects the trustees’ ownership and

control of the GML shares.

113. In his First Opinion regarding the VP Trust, Mr. Mann’s interpretation of the trust and

related documents leads him to the following conclusions:

e YUL and Yukos can jointly instruct the trustee to vote and/or retransfer the Yukos
shares at their discretion and, similarly, can jointly instruct the trustee to retransfer

the VPL Shares.
o Neither VPL nor the trustee is the beneficial owner of the Yukos shares.

114. In his Second Opinion regarding the Auriga-type Trusts, in reply to the first written
Opinion of Claimants’ expert, Mr. Green, QC, Mr. Mann concedes that the trusts are
valid by reference to the general law and standard forms and precedents, but opines that
the trusts have an impact on control over the GML shares. He asserts that the proper way

to address the “control” issue is through the following question:

Do the rights within any given trust give the trustee meaningful
power through its holding of GML shares over the way in which
GML’s affairs including its daily business are conducted?

115. Mr. Mann then addresses several key related points:

e The Protector is not a fiduciary and is not subject to the control of the court in
exercising powers that, as in the case of these trusts, he can exercise in his own

interests.

e As a result of the Call Option agreements, the trustees of the Auriga-type Trusts
and the Southern Cross Trust can exercise the voting rights attached to the GML

shares only in accordance with GML’s directions.

Y Saunders v. Vautier (1841) 41 Eng. Rep. 482 (Ch.).
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e [t is probable that a court would hold that a transfer of shares, bereft of all the

rights normally attached to them, does not carry the beneficial interest.
116. In his Second Opinion regarding the VP Trust, Mr. Mann makes the following points:

e The trust purported to be established for the Mezzanine Amount is invalid as
being in relation to a future interest, termed in English law an “expectancy,”
which, under English law, the Court will only enforce if the intended transfer is a

transfer for value, which was not the case with the VP Trust.

e The rule in Saunders v. Vautier therefore applies in relation to the Yukos shares,
because there are no others, besides YUL, with enforceable rights to the Yukos

shares and the fruits of those shares.

® Mr. Green’s “theories” regarding impediments to the exercise of the rule in

Saunders v. Vautier are incorrect. In particular:
(a) there is no implied agreement not to terminate the VP Trust;

(b) the Canadian case of Buschau & National Trust Company v. Rogers
Communications Inc.'* is irrelevant and distinguishable from the facts in
this case, and runs counter to the public policy considerations in Saunders

v. Vautier; and

(c) the trustee’s indemnity rights do not preclude termination of the VP

Trust.

117. Mr. Mann appeared before the Tribunal for examination and cross-examination on
19 November 2008. In respect of the VP Trust, he opined that the trust over the
Mezzanine Amount is unenforceable because the interest in this case—the expectation
that there will be a capital gain out of which a portion can be carved out for the Russian

Service Provider to donate—is merely a speculation or hope.

12 Buschau & National Trust Company v. Rogers Communications Inc., [2006] 1 S.C.R. 973, 2006 SCC 28 (Can.).
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118. In respect of the Auriga-type Trusts, Mr. Mann testified that the trustees would tend to
follow the settlor’s wishes concerning the distribution of the trust property. Mr. Mann
also explained that, in his opinion, the Anti-Bartlett provisions in the trusts are not

standard.

5. Professor Daniel Berman

119. Professor Berman is an international tax lawyer with over 20 years experience in the
U.S. Government and the private sector. Since July 2008 he has been professor of tax
law at Boston University Law School. At the time of preparing his Opinion, Professor

Berman was a partner in the law firm of Thelen Reid Brown Raysman & Steiner.

120.  In his Opinion,"® Professor Berman asserts that much of the language of Article 21 of the
ECT was inserted at U.S. insistence to conform to U.S. BIT prac