
Capital Markets  | July 9, 2009 

SEC Proposed Amendments – Proxy Disclosure, Solicitation 
Enhancements and NYSE Rule 452 
At an open meeting of the U. S. Securities and Exchange Commission (the “Commission”) 

held on July 1, 2009, the Commission voted (5-0) to propose amendments to the 

Commission’s rules relating to proxy disclosures about executive compensation, director and 

nominee qualifications, board leadership structure and the risk management role of the board. 

The Commission also voted (5-0) to provide more timely disclosure of annual meeting voting 

results by adding a new disclosure item to Form 8-K.  In addition, the Commission voted (3-2) 

to adopt changes to New York Stock Exchange Rule 452 to eliminate election of directors as a 

“routine” proposal and thereby eliminate broker discretionary voting for the election of 

directors.  The final texts of the rule proposals and of Rule 452 have not yet been published. 

Accordingly, this summary is based on comments made at the open meeting and, with respect 

to Rule 452, the submission by the NYSE to the Commission dated February 26, 2009.  The 

proposed amendments approved by the Commission that relate to executive compensation, 

including shareholder approval of executive compensation by TARP participants, will be 

covered in a separate client memorandum. 

Proxy Disclosures 

Director and Nominee Qualifications 
The Commission proposes to amend Item 401 of 

Regulation S-K that would require expanded disclosure 

about the qualifications of directors and nominees.  The 

amendments would require a company to disclose, for 

each director and each nominee for director selected by 

the company or another proponent, the particular 

experience, qualifications, attributes or skills that qualify 

that person to serve as a director and as a member of any 

committee that person serves on or is chosen to serve on.  

The proposed amendment would also require disclosure 

of any directorships at public companies held by each 

director and nominee at any time during the past 5 years. 

Currently, Item 401 of Regulation S-K only requires 

disclosure of currently held directorships. The 

amendment would also lengthen the time for which 

disclosure of legal proceedings is required from 5 to 

10 years.  

Board Governance
The Commission proposes to amend Item 407 of 

Regulation S-K and Schedule 14A to require disclosure of 

a company’s leadership structure, including a discussion 
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of why the company believes its leadership structure is 

the best structure for the company.  The amendments 

would also require disclosure of whether and why the 

company has chosen to combine or separate its chief 

executive officer and board chair positions, and whether it 

has a lead independent director.  Other proposed changes 

call for additional disclosure about the board’s role in the 

company’s risk management process, and the effect, if 

any, that such role has on the way the company has 

organized its leadership structure. 

Annual Meeting Voting Results 
The Commission proposes to move the current 

disclosures of voting results from Forms 10-K and 10-Q to 

a new Item in Form 8-K.  The proposed new Form 8-K 

item would require a company to disclose on that form 

the results of a shareholder vote, and to report such 

information within 4 business days after the meeting at 

which the vote was held. 

Proxy Solicitation Proposals 
The Commission proposes to amend Rule 14a-2(b) which 

exempts certain solicitations from the Commission’s 

proxy solicitation rules.  The proposals are intended to 

clarify that:  (i) an unmarked copy of management’s proxy 

card that is requested to be sent directly back to 

management is not a “form of revocation” that would 

cause the exemption provided by the rule to be 

unavailable; and (ii) a substantial interest in the subject 

matter of a solicitation (which causes the exemption to be 

unavailable) may exist even where the soliciting party is 

not a shareholder. 

The Commission proposes to amend Rule 14a-4(d) to 

permit a soliciting person to round out its short slate with 

nominees named in a non-management proxy statement 

in the same way as permitted by the rule for nominees 

named in the company’s proxy statement. 

The Commission proposes to amend Rule 14a-4(e) to 

clarify that each condition specified by a soliciting party 

as to when it may not vote shares it has received proxy 

authority over must be objectively determinable. 

The Commission proposes to amend rule 14a-12 to clarify 

that the identity and interests of solicitation participants 

must be available and on file with the Commission no 

later than the time shareholders are first solicited. 

NYSE Rule 452 

Elimination of Broker Discretionary Voting for the 
Election of Directors 
NYSE Rule 452 allows brokers to vote on “routine” 

matters when the beneficial owner of the stock has not 

provided specific voting instructions to the broker at least 

10 days before the scheduled meeting date.  Brokers do 

not have discretionary authority to vote uninstructued 

shares on “non-routine” matters, which the NYSE 

generally describes as those matters “involving a contest 

or any matter which may affect substantially the rights or 

privileges of stockholders.”  The Commission voted to 

approve amendments to NYSE Rule 452 and 

corresponding NYSE Listed Company Manual 

Section 402.08 to eliminate broker discretionary voting 

for the election of directors, whether the election is 

contested or non-contested, and to except from the 

amendment investment companies registered under the 

Investment Company Act of 1940, as amended. 

The rule amendment will be applicable to proxy voting in 

connection with stockholder meetings to be held on or 

after January 1, 2010. 

Material Amendments to Investment Advisory 
Contracts 
Prior to the actions on July 1, 2009, NYSE Rule 452.11 

listed examples of 18 “non-routine” matters, including 

stockholder proposals opposed by management and 

mergers and consolidations.  As a result of the 

Commission’s actions on July 1, 2009, two NYSE 

interpretations were codified as “non-routine” matters. 
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Any material amendment to an investment advisory an investment company, a broker will not be permitted to 

contract with an investment company is a “non-routine” vote on a proposal on the assignment of an investment 

matter. Also added to the list of examples of “non- company’s advisory contract, including an assignment 

routine” matters is stockholder approval of an investment triggered by a change in control of the investment adviser 

company’s investment advisory contract with a new that is a party to the contract. 

investment advisor.  As a result of the second codification, 

absent instructions from the beneficial owner of shares of 

This memorandum is intended only as a general discussion of these issues.  It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations if desired. 
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