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U.S. House of Representatives Passes Wall Street Reform Bill:  
A Preliminary Analysis  
On December 11, 2009, the U.S. House of Representatives passed the Wall Street Reform and 

Consumer Protection Act of 2009 (H.R. 4173).  The breadth of the bill has been widely noted 

in the popular press and it certainly has elements of “grab-bag” legislation as it consolidates a 

number of disparate initiatives.  Yet the bill’s basic shape predictably matches elements of 

reform legislation that have been making their way through Congress all year and on which we 

previously reported.1  Key topics covered by the bill include:  (1) financial stability and 

“too-big-to-fail” regulation (see p. 2 below), (2) creation of a new Consumer Financial 

Protection Agency (p. 5), (3) general investor protection and anti-fraud efforts, including 

enhanced funding for the Securities and Exchange Commission (p.6), (4) reorganization of the 

markets for certain derivatives (p. 7), and (5) registration of private fund managers and 

increased reporting obligations for the private fund industry (p. 10).2  Still to come is the 

                                                 
1 Our firm has written extensively on the financial regulatory reforms that are now part of the legislation, from their genesis in the proposals the Obama Administration issued 

this past summer and throughout the legislative process.  Previous client alerts posted to our website include (all dates are 2009): 
 
Bank Regulatory and Systemic Risk Reforms: 
-Jun. 23, U.S. Financial Regulatory Reform:  Implications for Banking Institutions 
-Jul. 15, The Consumer Financial Protection Agency Act of 2009 
-Jul. 24, Obama Administration Delivers Proposed Bank and Financial Services Reform Legislation to U.S. Congress 
-Jul. 29, Obama Administration Submits Additional Legislation to U.S. Congress 
Derivatives Overhaul: 
-Jun. 22, U.S. Financial Regulatory Reform:  Implications for Derivatives 
-Aug. 14, Obama Administration Submits Final Legislation to U.S. Congress Regarding Over-the-Counter Derivatives 
-Oct. 13, Congress’ Proposals for Over-the-Counter Derivatives Legislation 
Investment Advisory Reform: 
-Jun. 23, U.S. Financial Regulatory Reform:  Investment Advisory Proposals 
-Jul. 22, Obama Administration Proposes Investment Adviser Legislation to U.S. Congress 
-Oct. 6, New Developments on U.S. Legislative Proposals for the Registration of Advisers to Private Funds 
Investor Protection Act: 
-Oct. 13, U.S. Legislative Proposal:  House Committee on Financial Services Releases Draft Investor Protection Act   
Implications for Real Estate Fund Managers: 
-Dec. 14, U.S. Legislative Update:  Why Real Estate Fund Managers Should Monitor Congressional Bills Targeted at Hedge Funds   

2 As we finalized this alert, there was no complete version of the bill to review.  The version of the bill that was introduced in the House can be found at 
http://docs.house.gov/rules/finserv/111_hr_finsrv.pdf.  Amendments to that proposed bill, which are included in what was recently passed by the House, can be found at the 
Library of Congress's "Thomas" web site, located at http://thomas.loc.gov. 
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http://www.shearman.com/US-Legislative-Update--Why-Real-Estate-Fund-Managers-Should-Monitor-Congressional-Bills-Targeted-at-Hedge-Funds-12-14-2009/
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corresponding Senate bill and the House-Senate conference that will be necessary to knit the 

work of the two chambers together.  Even after a final joint bill emerges, there will be 

important follow-on rulemaking by banking, securities, and commodities regulators.  Thus, 

the final form of any new rules on these topics remains uncertain. 

Financial Stability and Too-Big-To-Fail 
Regulation 

Systemically important financial institutions 
The legislation creates a new systemic risk regulator, 

called the Financial Services Oversight Council (the 

“FSOC”).3  The FSOC is authorized to identify certain 

companies that could pose a threat to financial stability or 

the economy, and to subject those companies to stricter 

prudential standards.  The legislation no longer uses the 

term “identified financial holding companies” or the term 

“Tier 1 financial holding companies” proposed by the 

Obama Administration, but rather refers to such 

companies as “financial holding companies subject to 

stricter standards.”  The Federal Reserve will notify 

companies by public order that such companies are 

subject to stricter prudential standards.  

The FSOC will subject a financial company to stricter 

prudential standards if the FSOC determines that (1) the 

company could pose a threat to financial stability or the 

economy or (2) due to material financial distress at the 

company or the nature, size, or interconnectedness of the 

company. 

                                                 
3 The voting members of the FSOC would consist of:  the Secretary of the 

Treasury, who will serve as Chairman; the Chairman of the Board of 
Governors of the Federal Reserve System (the “Federal Reserve”); the 
Comptroller of the Currency; the Director of the Office of Thrift Supervision 
(“OTS”), until the OTS is merged into the Office of the Comptroller of the 
Currency (“OCC”); the Director of the new Consumer Finance Protection 
Agency; the Chairman of the Securities and Exchange Commission (the 
“SEC”); the Chairman of the Commodity Futures Trading Commission (the 
“CFTC”); the Chairperson of the Federal Deposit Insurance Corporation (the 
“FDIC”); the Director of the Federal Housing Finance Agency; and the 
Chairman of the National Credit Union Association. 

The breadth of authority granted to the FSOC and the 

Federal Reserve in this area continues to be a concern to 

business organizations that historically have not been 

subject to banking-style prudential oversight.  Asset 

management organizations have been especially wary of 

these developments.  Making that point, a press release 

from the Investment Company Institute, the main U.S. 

mutual fund trade group, generally applauded the 

legislation, but added:  “…the bill, in its current form, 

could subject mutual funds to wholly inappropriate forms 

of bank-like regulation were regulators, however 

improbably, to deem mutual funds to be a source of 

‘systemic risk.’’’4  

Foreign financial companies 

The Federal Reserve may apply stricter prudential 

standards to foreign financial companies that control a 

U.S. branch, subsidiary, or operating entity that is a 

financial holding company subject to stricter standards.  

In other words, not only the operations in the United 

States, but also the foreign parent, may be subjected to 

certain heightened prudential standards.  In prescribing 

regulations, the Federal Reserve will take into account the 

principle of national treatment, competitive equality, and 

the extent to which home country standards are 

comparable to those in the United States.   

The Federal Reserve may order a foreign financial holding 

company subject to stricter standards to terminate the 

activities of its branch, agency or subsidiary in the United 

States, if the Federal Reserve believes the company is not 

in compliance with the heightened standards or poses a 

threat to financial stability. 

                                                 
4 ICI Statement on House Passage of Regulatory Reform Bill, available at 

http://www.ici.org/pressroom/news/09_news_house_reg_reform. 
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Heightened prudential standards for systemically 
important financial institutions 
The legislation gives authority to the Federal Reserve to 

impose the stricter prudential standards on systemically 

important financial institutions.  The heightened 

standards will include: 

 risk-based capital requirements; 

 leverage limits;  

 liquidity requirements;  

 counterparty concentration requirements;  

 prompt corrective action requirements;  

 rapid resolution plan requirements; and  

 overall risk-management requirements and 

short-term debt limits. 

In addition, the legislation also includes the following for 

systemically important financial institutions: 

 a requirement that the company be “well 

capitalized” and “well managed;” 

 a requirement that the computation of capital 

requirements take into account off-balance sheet 

activities;  

 ongoing stress tests; 

 authority for the Federal Reserve to promulgate 

regulations requiring such companies to maintain 

an amount of “contingent capital;”5  

 the authority for the FSOC to break up such 

companies if the size or scope of its activities pose a 

grave threat to financial stability or economy of the 

United States; and 

 if the company is significantly undercapitalized, the 

authority for the Federal Reserve to impose 

restrictions, including requiring divestiture of 

certain assets. 

                                                 
5  Contingent capital is long-term debt that converts into equity when the 

company fails to meet prudential standards or regulators determine that 
threats to U.S. financial system stability make the conversion necessary. 

Again, there is the potential for these new prudential 

standards to be applied to market participants outside 

the traditional banking sphere overseen by the Federal 

Reserve. 

Merger of the OTS into the OCC 
The legislation merges the OTS into a division of the OCC.  

The name of the combined entity will not, however, be 

changed to “National Bank Supervision,” as had been 

proposed by the Obama Administration.  The OCC will 

continue to be the primary regulator of national banks, 

and will now also regulate federal savings associations.  

State savings associations will be regulated by the FDIC.  

The new “Division of Thrift Supervision” within the OCC 

will be headed by the Senior Deputy Comptroller for 

Thrift Supervision. 

Enhancements to the regulation of bank holding 
companies and depository institutions 
The legislation adds a number of new requirements on 

bank holding companies and depository institutions.  

Financial holding companies will be required to be “well 

capitalized” and “well managed” in order to engage in 

expanded financial activities permitted under Section 4(l) 

of the Bank Holding Company Act.  In addition, in order 

for a bank holding company to engage in interstate bank 

acquisitions, the bank holding company must be “well 

capitalized” and “well managed,” rather than the existing 

standard of being “adequately  capitalized” and 

“adequately managed.” 

A national bank is prohibited from converting into a state 

bank, and a state bank is prohibited from converting into 

a national bank, at a time when such bank is subject to a 

cease and desist order, memorandum of understanding, 

or other enforcement action. 

The Federal Reserve will be required to impose 

assessments on bank holding companies with assets of 

$10 billion or more in order to help cover the cost of 

examinations. 
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Intermediate Holding Companies 

The legislation eliminates the exception from the 

definition of “bank” in the Bank Holding Company Act for 

industrial banks, industrial loan companies, and insured 

savings associations. 

A company that controls an industrial bank or industrial 

loan company will be required to separate its commercial 

and financial activities.  The company will accomplish this 

separation by creating a new intermediate holding 

company, through which it will conduct all of its activities 

that are permissible for a financial holding company to 

engage in as being financial in nature or complementary 

to a financial activity under Section 4(k) of the Bank 

Holding Company Act. 

Enhanced restrictions on transactions with affiliates 

The legislation enhances restrictions on derivatives 

transactions between a bank and its affiliates by 

subjecting them to Section 23A of the Federal Reserve 

Act.  Section 23A will be amended to define an investment 

fund for which the member bank is an investment adviser 

as an affiliate of the member bank. 

Derivatives transactions between a bank and its affiliates 

will be covered transactions and need to be fully 

collateralized for the life of the transaction for the amount 

of the current and potential future credit exposure.  It is 

unclear how potential future credit exposure will be 

calculated.  The derivatives transactions will count 

towards the Section 23A quantitative limits, regardless of 

whether they are fully collateralized. 

The lending limits applicable to national banks will 

explicitly include exposures due to derivative 

transactions, repurchase and reverse repurchase 

agreements, and securities borrowing and lending 

transactions. 

To grant a Section 23A exemption, the Federal Reserve 

must obtain the concurrence of the FDIC, a requirement 

currently followed in practice. 

While the original House committee draft had a provision 

that would have imposed the national bank lending limits 

on all FDIC-insured state banks, this provision has been 

deleted from the legislation. 

Deposit Insurance Fund assessments 

The legislation amends Section 7(b)(2) of the Federal 

Deposit Insurance Act to allow an insured depositary 

institution to be barred from the lowest-risk category 

solely because of size.   

The Federal Deposit Insurance Act would be amended to 

specify the assessment base for Deposit Insurance Fund 

assessments.  Assessments would be based upon total 

assets minus tangible equity during the assessment 

period, minus certain additional deductions or 

adjustments for custodial banks or bankers’ banks. 

This would mandate a change from the assessment base 

of domestic deposits currently used by the FDIC in its 

quarterly assessments for the Deposit Insurance Fund.  

The new assessment base is the same assessment base 

used by the FDIC for its special assessment in 2009.  The 

special assessment shifted a part of the assessment 

burden away from smaller banks and towards larger 

banks.  The special assessment was ultimately capped by 

reference back to domestic deposits, but there is no 

similar cap in the legislation. 

Dissolution of systemically important financial 
institutions 
The legislation establishes a “Systemic Dissolution Fund” 

to facilitate the orderly dissolution of any failed financial 

company that poses a systemic threat to the financial 

markets or economy.  The Systemic Dissolution Fund will 

be managed by a new subsidiary of the FDIC, the 

“Systemic Dissolution Authority.”6  The Systemic 

Dissolution Fund will be funded through assessments on 

financial companies with over $50 billion in assets.  The 

costs of dissolving such troubled institutions would come 

                                                 
6  The legislation uses the term “dissolution authority” rather than previous term 

“resolution authority”, which emphasizes the point that the financial institution 
is to be closed, rather than provided with assistance in order to remain open. 
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first from the proceeds of the dissolution process and 

then from the Systemic Dissolution Fund. 

The FDIC will act as the receiver to dissolve the troubled 

financial company.  In order to take action: 

 the FDIC and the Secretary of the Treasury must 

determine that such action is necessary for financial 

stability and not to rescue the financial company; 

 shareholders of the financial company must receive 

nothing until all other claims are fully paid; 

 any funds from taxpayers must be repaid before 

payments are made to creditors;  

 unsecured creditors must be forced to bear losses; 

and 

 the financial company’s management and board of 

directors responsible for the failed condition must 

be removed. 

Consumer Financial Protection Agency 

Overview 
The legislation provides for the creation of the Consumer 

Financial Protection Agency (“CFPA”), a new federal 

agency that would serve as an independent regulator with 

broad authority over “any financial product or service” 

used by consumers primarily for personal, family, or 

household purposes (other than a federal tax return). 

The CFPA may take any action authorized by its 

enforcement powers to prevent unfair, deceptive, or 

abusive acts in connection with a consumer financial 

product or service. 

The CFPA will impose fees and assessments.  Such fees 

will be assessed on both banking and non-banking 

institutions.  

The legislation specifically provides that the Director of 

the CFPA may not require a “covered person” to offer to 

any consumer a specific financial product or service.7  

Small banks, thrifts, and credit unions will be subject to 

rules promulgated by the CFPA, but their primary 

regulator will have responsibility for examinations and 

enforcement.  

State law preemption standards for national banks 

The legislation provides that state consumer financial 

laws are preempted only if: 

 the state consumer financial law would have a 

discriminatory effect on the national bank, as 

compared to a bank chartered in that state; 

 the state consumer financial law “prevents, 

significantly interferes with, or materially 

impairs” the ability of a national bank to engage 

in the business of banking; or 

 the state consumer financial law is preempted by 

federal law other than the legislation. 

A preemption determination may be made by a court 

or by regulation or order of the OCC on a case-by-case 

basis.  In order for the OCC to determine that its 

regulations preempt state law, it must consult with the 

CFPA and then make a written finding. 

A court reviewing an OCC determination shall assess 

the reasoning, thoroughness, and consistency of the 

OCC, as well as any other factors the court considers 

relevant. 

OCC regulations will not be interpreted to preempt the 

application of state consumer finance laws to national 

banks unless substantial evidence supports a finding 

that the law prevents, significantly interferes with, or 

                                                 
7  This is a change from earlier proposals that would have given the CFPA 

authority to create “plain vanilla” products, which, in certain cases, would have 
been required to be offered to the consumer before the financial institution’s 
own alternative product. 
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materially impairs the ability of the national bank to 

engage in the business of banking.8   

Consolidation of Federal Oversight 

As a result of the legislation, many consumer financial 

regulations that are currently divided among several 

agencies would be consolidated within the CFPA.  This 

represents an effort to centralize consumer financial 

protection in order to standardize regulatory oversight, 

which in turn would minimize opportunities for 

regulatory arbitrage.  The legislation would transfer all 

consumer financial protection functions, and the powers 

and duties related thereto, to the CFPA from the following 

federal agencies: 

 The Federal Reserve System; 

 The OCC and OTS; 

 Federal Trade Commission; 

 National Credit Union Administration; and 

 Secretary of Housing and Urban Development. 

Consumer protection matters traditionally subject to SEC 

jurisdiction remain with that agency.  

Investor Protection and Anti-Fraud Efforts 
The Investor Protection Act is a vehicle for dozens of 

proposals affecting many areas of financial services, 

including investment advisers, broker-dealers, and the 

SEC itself.  Its more notable provisions include: 

 Establishment of a Uniform Fiduciary Duty for 

Broker-Dealers and Investment Advisers:  

Currently, broker-dealers are subject to regulation 

of their advisory services principally on the basis of 

the suitability and professional standards of that 

advice.  The legislation requires the SEC to adopt 

rules imposing the same fiduciary standard on 

                                                 
8  This is an improvement over the prior draft legislation which made reference to 

a bank’s “exercise of a power explicitly granted by Congress,” which would 
have caused difficulty for national bank powers that are not a result of specific 
Congressional grant. 

broker-dealers as is applicable to investment 

advisers, and also amends the Advisers Act to 

require the SEC to adopt rules imposing a fiduciary 

duty on investment advisers (currently, the source 

of the fiduciary duty owed by investment advisers to 

their clients is a 1963 decision of the U.S. Supreme 

Court).9 

 New Rules for Registered Investment Companies:  

The SEC is expressly authorized to promulgate 

point-of-sale disclosure requirements.  The SEC 

almost certainly already has such authority, but the 

provision underscores the continued political 

salience of the topic.  The legislation also authorizes 

the SEC to subject registered investment companies 

and their underwriter, broker, dealer, or investment 

adviser to information and document requests to 

conduct surveillance or risk assessment.  

Investment company boards could be affected by 

the authority granted to the SEC to adopt rules 

setting new classes of persons who will not qualify 

as independent directors.  The above are only 

highlights of the legislation’s provisions affecting 

registered investment companies.   

 Extension of the SEC’s Aiding and Abetting 

Authority:  Clarifies that SEC authority to pursue 

aiders and abettors applies to reckless conduct, in 

addition to knowing conduct.  Also expands the 

SEC’s aiding and abetting enforcement authority 

under the Advisers Act. 

 Extraterritorial Jurisdiction for Antifraud 

Provisions:  Expands the extraterritorial reach of 

each of the principal federal securities laws to 

include conduct within the United States that 

constitutes significant steps in furtherance of the 

violation, even if the securities transaction occurs 

outside the United States and involves only foreign 

investors, as well as conduct occurring outside the 

United States that has a foreseeable substantial 

effect within the United States. 

                                                 
9 SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180.   
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 SEC Funding Expansion:  Authorizes additional 

funds to be appropriated to the SEC, in addition to 

any other funds authorized to be appropriated to 

the SEC, rising from just over $1.1 billion in 2010 to 

$2.25 billion in 2015.  The SEC is also authorized to 

adopt rules pursuant to which it will collect fees 

from registered investment advisers to recover the 

cost of inspection and examination.  

 Authority to End Mandatory Arbitration:  The 

legislation grants the SEC the authority to prohibit 

or limit the use of agreements requiring mandatory 

arbitration related to disputes with broker-dealers, 

municipal securities dealers, and investment 

advisers.10   

 Whistleblower Provisions:  The SEC is authorized to 

pay whistleblower “bounties” in connection with 

judicial or administrative actions based on 

whistleblower-provided information that result in 

monetary sanctions exceeding $1 million.  

Whistleblowers are also explicitly protected from 

retaliation, and a private right of action is 

established to enforce that protection.  

 Additional Regulation of Securities Lending:  The 

SEC is granted explicit authority to regulate 

securities lending.  This provision is of interest 

insofar as it shows legislative interest in the 

business—and stronger regulation—of securities 

lending.  

 And Dozens of Other Provisions:  Such provisions 

include measures affecting portfolio margining, 

custody requirements, proxy access, and nationwide 

service for subpoenas for SEC civil actions.   

An earlier version of the legislation also required that the 

SEC commission a study of the effectiveness of 

industry-funded self-regulatory organizations (SROs) like 

the Financial Industry Regulatory Authority (FINRA) in 

the broker-dealer arena.  Since this was presumably not 

                                                 
10 Though not as part of the Investor Protection Act, the legislation grants similar 

authority the Director of the CFPA to prohibit or restrict mandatory arbitration 
agreements between consumers and CFPA covered persons.  

proposed with a goal of undermining FINRA, there was 

concern in the investment adviser community that it 

could presage an effort to establish FINRA or a new 

organization as an SRO for investment advisers – an 

outcome the asset management industry has fought for 

years on the grounds that it adds unnecessary expense 

and also duplicates regulatory authority and oversight 

programs maintained by the SEC.  Having been struck 

from the House bill, if such an SRO is to surface now it 

would have to be in the Senate. 

Overhaul of Derivatives Markets 

Regulation of Major Swap Participants and 
Security-Based Swap Participants 
The legislation provides for registration, supervision, and 

regulation of OTC derivatives and market participants.  

The legislation is functionally divided into two parts:  the 

CFTC will govern “swaps,” “swap dealers,” and certain 

end users referred to as “major swap participants;” 

whereas “security-based swaps,” “security-based swap 

dealers,” and “major security-based swap participants” 

will be primarily regulated by the SEC (collectively 

referred to as “swaps,” “swap dealers,” and “major swap 

participants”).   

A major swap participant is defined as any non-dealer 

who (i) maintains a substantial net position in 

outstanding swaps (with exceptions for swaps entered 

into for hedging purposes) or (ii) whose outstanding 

swaps create substantial net counterparty exposure that 

could have serious adverse effects on the financial 

stability of the U.S. banking system or financial markets.  

The CFTC and the SEC will define, by rule or regulation, 

the term “substantial net position” at a threshold that 

each determines prudent for the effective monitoring, 

management, and oversight of entities which are 

systemically important or can significantly impact the 

financial system.  In setting the definitions, the 

CFTC/SEC will consider the participant’s relative position 

in uncleared as opposed to cleared swaps.   
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A new definition of “swap” is added to the Commodity 

Exchange Act that includes virtually any derivatives 

transaction, other than physically settled commodity 

forwards and swaps on individual securities regulated by 

the SEC or an index comprised of a narrow group of such 

securities.  Foreign exchange swaps and forwards are also 

excluded from the definition, although the CFTC/SEC 

and the Treasury Secretary retain the authority to decide 

to regulate either as swaps under the legislation.   

The term ‘swap dealer’ means “any person who (i) holds 

itself out as a dealer in swaps; (ii) makes a market in 

swaps; (iii) regularly engages in the purchase of swaps 

and their resale to customers in the ordinary course of a 

business; or (iv) engages in any activity causing the 

person to be commonly known in the trade as a dealer or 

market maker in swaps.”  However, a person may be 

designated a swap dealer for a single type or single class 

or category of swap and considered not a swap dealer for 

other types, classes, or categories of swaps.  

Exemptions for Hedging  
A key question regarding previous legislative proposals 

was the extent to which the definition of major swap 

participant would encompass end users, such as 

corporations.  The definition of major swap participant in 

the legislation excludes positions in swaps held primarily 

for hedging, reducing, or otherwise mitigating one’s 

commercial risk.  Hence, end users that enter into swaps 

for hedging should not be major swap participants.  

Entities that have a significant swap book and are not 

commercial hedgers, such as hedge funds, may fall within 

the purview of the legislation depending on the 

regulators’ definitions.   

Clearing and Exchange Trading Requirement 
The legislation requires that certain types of swaps be 

cleared by a regulated clearing organization.  If a clearing 

organization will accept a swap for clearing, and the 

CFTC/SEC requires that swap to be cleared, then the 

swap must be cleared.  There are, however, exceptions.  

Clearing is not required for swaps if one of the 

counterparties to the swap (i) is not a swap dealer or 

major swap participant; (ii) is hedging or mitigating 

commercial risk, including operating or balance sheet 

risk; and (iii) notifies the CFTC/SEC how it generally 

meets its financial obligations associated with entering in 

non-cleared swaps.  In addition, in order to achieve what 

the legislation refers to as “execution transparency,” the 

legislation requires that all swaps that are subject to the 

clearing requirement also be traded on an exchange or on 

a swap execution facility.   

However, if no derivatives clearing organization will 

accept the swap, it does not have to be cleared, even if 

both counterparties are swap dealers and/or major swap 

participants.  All swaps that are not accepted for clearing 

must be reported either to a swap repository or the 

CFTC/SEC, if no swap repository will accept the swap.  

Swaps entered into before the enactment of the legislation 

are not subject to the clearing requirements, but they 

must be reported to a trade repository.  Similarly, if no 

exchange or swap execution facility will list a contract, it 

does not have to be exchange-traded, but the parties must 

comply with any recordkeeping and reporting 

requirements imposed by the CFTC.  

Capital and Margin Requirements for End Users 
Each registered swap dealer and major swap participant 

must meet minimum capital requirements and minimum 

initial and variation margin requirements as set by the 

prudential regulators (i) in order to help ensure the safety 

and soundness of the swap dealer or major swap 

participant and (ii) that are appropriate for the risk 

associated with the non-cleared swap positions.   

For non-cleared swaps and security-based swaps, a 

counterparty may request that a swap dealer segregate 

the funds or other property transferred to it by the 

counterparty and maintain the initial margin or collateral 

at an independent third-party custodian.  If the swap 

dealer does not segregate margin for the counterparty, it 

must then report to its counterparty on a quarterly basis 
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the procedures used for margin and collateral 

requirements. 

Recordkeeping, Reporting, and Business Conduct 
Requirements of Swap Dealers and Major Swap 
Participants 
Swap dealers and major swap participants must register 

with the CFTC/SEC, and along with such registration 

comes certain requirements such as reporting, 

recordkeeping, business conduct, and other requirements 

as set by the CFTC/SEC.  All swap dealers and major 

swap participants must maintain:  (i) daily trading 

records of swaps and all related records (including related 

cash or forward transactions); (ii) recorded 

communications including electronic mail, instant 

messages, and recordings of telephone calls; (iii) daily 

trading records for each customer or counterparty; and 

(iv) a complete audit trail for conducting comprehensive 

and accurate trade reconstructions. 

Swap dealers and major swap participants must be able to 

verify that their counterparty meets the eligibility 

standards articulated in the Commodity Exchange Act’s 

definition of “eligible contract participant.”  They will also 

be required to disclose to their counterparty, other than 

another swap dealer or major swap participant:  

(i) information about the material risks and 

characteristics of the swap; (ii) upon the request of the 

counterparty, for cleared swaps, the daily mark from the 

appropriate derivatives clearing organization, and for 

non-cleared swaps, the daily mark of the swap dealer or 

major swap participant; and (iii) any other material 

incentives or conflicts of interest that the swap dealer or 

major swap participant may have in connection with the 

swap.  Swaps dealers and major swap participants are 

limited in the extent to which they can conduct business 

with a derivatives clearing organization, exchange, or 

swap execution facility that clears or trades swaps which 

they have a material debt or equity interest, to prevent 

self-dealing. 

Regulatory Responsibility 
The legislation gives regulatory authority to several 

prudential regulators to supervise swap dealers and major 

swap participants.  The Federal Reserve will be the 

prudential regulator for swap dealers and major swap 

participants that are part of a State-chartered bank that is 

a member of the Federal Reserve System or 

State-chartered branch agency of a foreign bank.  The 

OCC will be the prudential regulator for a national bank 

or a federally chartered branch or agency of a foreign 

bank.  The FDIC will be the prudential regulator for a 

State-chartered bank that is not a member of the Federal 

Reserve System.  Lastly, the prudential regulator will be 

the CFTC/SEC for non-bank swap dealers and major 

swap participants, such as hedge funds.  

Position Limits  
The CFTC shall establish limits on the size of positions, 

other than bona fide hedge positions, in physically-settled 

commodities transactions or options thereon, other than 

excluded commodities as defined by the CFTC.  For 

exempt commodities, the CFTC will have 180 days from 

the date of enactment to establish the positions limits and 

270 days to establish positions limits for agricultural 

commodities.  Moreover, the CFTC may also establish 

limits (including related hedge exemption provisions) on 

the aggregate number or amount of positions in (i) a 

particular commodity held by any person or group for 

each month (ii) contracts traded by U.S. participants on 

foreign boards of trade, and (iii) swaps that perform or 

affect a significant price discovery function.  For the 

latter, the CFTC will consider the existence of price 

linkage, arbitrage potential, material price reference, and 

material liquidity.   
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Registration of Private Fund Managers and 
Increased Reporting for the Private Fund 
Industry 

Registration for Advisers, Not Funds 
In keeping with earlier iterations of the House’s proposed 

Private Fund Investment Advisers Registration Act, the 

legislation does not require private investment funds 

themselves to register with the SEC as investment 

companies under the Investment Company Act of 1940 

(“Investment Company Act”), but instead requires SEC 

registration for advisers to such funds.  Investment 

adviser registration is pursuant to the Investment 

Advisers Act of 1940 (“Advisers Act”). 

The legislation imposes SEC registration on advisers to 

private funds chiefly by eliminating the so-called “private 

adviser”, or “fourteen-or-fewer”, exemption to adviser 

registration.11  The private adviser exemption to date has 

been the principal exemption relied upon by advisers to 

hedge funds, private equity funds, real estate funds, and 

other private funds.12    

While the legislation also establishes two new limited 

exemptions that are described below, their operation and 

scope remains unclear.  Fully understanding the new 

provisions will have to wait until SEC rules or interpretive 

positions are adopted.   

Exemption for Venture Capital Funds and a 
De Minimis Exemption 
The legislation contains a venture capital carve-out under 

which the SEC is required to issue a rule providing a 

registration exemption for advisers to venture capital 

funds, as the SEC may define them.  In addition, advisers 

                                                 
11 The legislation does not, however, eliminate banks’ exception from the 

definition of investment adviser for any investment advisory services provided 
to clients other than registered investment companies.  Banks can therefore 
continue to advise unregistered funds without having to register as an 
investment adviser. 

12 Under current law, a fund generally counts as a single client of an adviser, 
notwithstanding that there may be many investors participating in the fund. 

that solely advise private funds and that have assets under 

management in the United States of less than 

$150 million will be exempted from SEC adviser 

registration, but would nonetheless have to submit to any 

reporting requirements imposed by the SEC.  Note that 

the $150 million figure refers to cumulative assets under 

management, and not assets under management of each 

advised private fund.  Smaller advisers would generally 

become subject to state regulation of investment advisers.   

A “private fund” is defined for all purposes under the 

legislation as an issuer that would be an investment 

company under section 3(a) of the Investment Company 

Act but for sections 3(c)(1) or 3(c)(7) of such Act.13 

Extraterritorial Effect 
The legislation’s effect on non-U.S. investment advisers 

could be significant.  With the private adviser exemption 

no longer available, non-U.S. advisers will need to rely on 

the legislation’s newly defined exemption for “Foreign 

Private Advisers.”  A Foreign Private Adviser would be an 

adviser that satisfies each of the following three tests: 

 has no place of business in the U.S.; 

 during the preceding 12 months has had, in total, 

 fewer than 15 clients and investors in the U.S. in 

private funds advised by the investment 

adviser, and 

 aggregate assets under management 

attributable to clients and investors in the U.S. 

in private funds of less than $25 million or such 

higher amount as the SEC deems by rule to be 

appropriate for the protection of investors; and, 

 neither holds itself out to the U.S. public as an 

investment adviser nor acts as an investment 

adviser to a registered investment company. 

It appears that if a non-U.S. investment adviser advises 

private funds that in the aggregate have more than 

                                                 
13 Section 3(c)(1) is for a fund with fewer than 100 beneficial owners, and 

Section 3(c)(7) is for a fund in which all beneficial owners are sophisticated 
persons known as “qualified purchasers.” 
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15 underlying U.S. investors or in which U.S. investors 

have more than $25 million in assets under management, 

the adviser would not be a Foreign Private Adviser.  Such 

an adviser would then have to look to the de minimis 

exemption.   

Indirect Regulation of Private Funds Themselves  
The legislation authorizes the SEC to require a registered 

adviser to maintain and provide to the SEC records of 

advised private funds, including records regarding: 

 Amount of assets under management; 

 Use of leverage (including off balance sheet 

leverage); 

 Counterparty credit risk exposures; 

 Trading and investment positions; 

 Trading practices; and 

 Such other information as the SEC, in consultation 

with the Federal Reserve, determines necessary or 

appropriate in the public interest and for the 

protection of investors or for assessment of systemic 

risk. 

The legislation directs the SEC to provide any information 

collected to the Federal Reserve and FSOC as requested to 

assess systemic risk.  Notably, the legislation authorizes 

the SEC to require advisers to provide such information 

to investors, prospective investors, counterparties and 

creditors, but prohibits the SEC from compelling 

disclosure of proprietary information to counterparties 

and creditors.14  The legislation also applies to reports and 

information obtained pursuant to its provisions the same 

limitations on public disclosure that currently apply to 

information ascertained during an SEC examination.  

Under the legislation, the SEC may not be compelled by 

FOIA requests to disclose any such report or information, 

                                                 
14 Proprietary information will include “sensitive, non-public information regarding 

the investment adviser’s investment or trading strategies, analytical or 
research methodologies, trading data, computer hardware or software 
containing intellectual property, and any additional information the SEC 
determines to be proprietary.”   

but the legislation also notes that it does not authorize the 

SEC to withhold information from the U.S. Congress or 

prevent the SEC from complying with a request from any 

federal department or agency or any self-regulatory 

organization. 

Broad Rulemaking Authority 
The legislation grants the SEC authority to make rules 

and regulations as necessary or appropriate, including the 

authority to classify persons and matters within its 

jurisdiction (including based upon size, scope, and 

systemic risk) and prescribe different requirements for 

different classes of persons.  The legislation also 

authorizes the SEC to ascribe different meanings to terms 

used in different sections of the Advisers Act.  That 

authority extends to the term “client”, but the legislation 

expressly prohibits the SEC from ascribing a meaning to 

the term client that would include an investor in a private 

fund.  

Conclusion 
If enacted, the legislation would result in significant 

structural changes to the financial industry, affecting the 

way banks, broker-dealers, and investment advisers do 

business.  Of course, many aspects of the legislation may 

still be modified, as the House legislation will need to be 

merged with any Senate bill.  We will continue to monitor 

and report as the legislative process continues.  

As a final note, we emphasize that the legislation is a 

complex and composite assortment of amendments to 

multiple parts of the federal securities laws.  This 

publication is not meant to be, and cannot be, a complete 

discussion of the proposal or its consequences. 
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