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When the Dodd-Frank Wall Street Reform and Consumer Protection Act 

(Dodd-Frank Act) was signed into law by President Obama on July 21, 2010, it 

imposed a set of reforms designed to increase regulatory oversight of nationally 

recognized statistical rating organizations (NRSROs), hold rating agencies 

accountable for the quality of their credit ratings and enhance the transparency of  

credit ratings.1  Among the most significant changes brought about by the new 

legislation is the repeal of Rule 436(g) under the Securities Act of 1933, as amended 

(the Securities Act), which has the effect of exposing NRSROs to liability as experts 

under Section 11 of the Securities Act when credit ratings they provide to an issuer 

are included or incorporated by reference into a Securities Act registration 

statement or prospectus.  Prior to July 22, 2010, Rule 436(g) provided an exemption 

for credit ratings issued by NRSROs from being viewed as a part of the registration 

statement or prospectus prepared or certified by an expert, so that issuers that 

included or incorporated by reference disclosure of their credit ratings did not need 

the consent of the NRSROs to do so.  The repeal of Rule 436(g) means that NRSROs 

now must consent to the use of their credit ratings in Securities Act registration 

statements and prospectuses. 

 

1  Dodd-Frank Wall Street Reform and Consumer Protection Act, Title IX, Subtitle C – Improvements to the Regulation of Credit Rating 
Agencies. 



 

We understand that as of the date of this memorandum, the NRSROs have not 

agreed to provide consents to issuers, creating a stalemate and forcing issuers that 

disclose credit ratings in their periodic reports filed with the Securities and 

Exchange Commission (SEC) to consider whether they can continue to use public 

offerings to access the capital markets if they conclude the consent of an NRSRO is 

required.  Shearman & Sterling and a number of other Wall Street law firms have 

discussed the issues raised by the repeal of Rule 436(g), consulted with members of 

the staff of the SEC’s Division of Corporation Finance and collectively issued a White 

Paper that sets forth possible approaches that could be available under current SEC 

rules to address issues raised by the repeal of Rule 436(g).2  It is important to note 

that the White Paper does not address the issue of the need for a consent from an 

NRSRO in the context of offerings of asset-backed securities subject to Regulation 

AB.3  Those issues are being considered separately.  A copy of the White Paper is 

available here. 

Rule 436(g) – A Brief History 

Rule 436(a) under the Securities Act provides that if any portion of the report or opinion of an expert or counsel is quoted or 

summarized in a registration statement or prospectus, the written consent of the expert must be filed as an exhibit to the 

registration statement and must expressly state that the expert consents to such quotation or summarization.  Rule 436(g), 

which has been in place for nearly 30 years, provides that the security rating assigned to any class of debt securities, 

convertible debt or preferred stock by an NRSRO is not considered part of a registration statement prepared or certified by 

an expert.  Thus Rule 436(g) has had the effect of insulating NRSROs from Section 11 liability for material misstatements or 

omissions in a registration statement that includes a credit rating that they provided and not requiring issuers to obtain their 

consent.4   

Over the years, the issue of subjecting NRSROs to liability has been the subject of much debate by the SEC, the rating 

agencies and other market participants.  In October 2009, the SEC issued a rule proposal that if adopted would mandate 

disclosure of credit ratings in registration statements if a credit rating is used to market the issuer’s  securities and a Concept 

 

2  The SEC has also posted to its website a set of Compliance and Disclosure Interpretations that address the issue of when the consent of a 
rating agency would need to be filed for companies not subject to Regulation AB disclosure requirements. 

3  On July 22, 2010, the staff of the Division of Corporation Finance issued a no-action letter allowing issuers for a period of six months to omit 
credit ratings from registration statements filed under Regulation AB. 

4  Rating agencies that are not NRSROs were not covered by the Rule 436(g) exemption and consents have been necessary to include ratings 
issued by these rating agencies in registration statements, with the rating agencies being subject to liability under Section 11.  The repeal of 
Rule 436(g) has the effect of putting NRSROs on equal footing with other rating agencies. 
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Release soliciting public comment on whether Rule 436(g) should be rescinded.5  With the stroke of a pen, the Dodd-Frank 

Act has implemented the SEC’s Concept Release to rescind Rule 436(g).6 

NRSRO Response – Consents Will Not Be Forthcoming  

NRSROs have long taken the position that they are not experts within the meaning of Section 7 and Section 11 of the 

Securities Act and that therefore, their consent is not required if an issuer includes a credit rating in a registration 

statement.7  They have also put forth the view that ratings are essentially an opinion about risk, not statements, and as such 

subjecting them to Section 11 liability is not appropriate.8  In the wake of the Dodd-Frank Act, certain NRSROs have 

indicated that they are currently unwilling to provide consents to issuers, and others are likely to follow suit.9 

Effect of Repeal of Rule 436(g) on Non-Asset Backed Securities Offerings   

The SEC’s regulations permit voluntary disclosure of credit ratings, but the securities laws do not currently mandate the 

disclosure of credit ratings, although the SEC is currently considering that.10  Some issuers, however, include disclosure of 

credit ratings in their periodic reports and registration statements because, for example, ratings could have an effect on the 

company’s liquidity, cost of funds, or covenants in its debt instruments.  The SEC has at least preliminarily expressed the 

view in its Credit Ratings Disclosure Release that a consent would not be required from an NRSRO “if the only disclosure of a 

credit rating in a filing with the Commission is related to changes to a credit rating, the liquidity of the registrant, the cost of 

funds for a registrant or the terms of agreements that refer to credit ratings, and the credit rating is not otherwise used in 

connection with a registered offering.”11   

Consent of a Rating Agency Should Not Be Required Under the Following Circumstances 

Disclosure of ratings in a registration statement filed pursuant to the Securities Act or a Section 10(a) prospectus for 

purposes of satisfying an issuer’s disclosure obligations.  No consent should be required when an issuer includes a credit 

rating in a filing with the SEC in the context of a discussion of changes to a credit rating, the liquidity of the registrant, the 

cost of funds for a registrant or the terms of agreements that refer to credit ratings, consistent with the SEC’s proposed rules 

 

5 Credit Ratings Disclosure, Release Nos. 33-9070; 34-60797; IC-28942; File No. S7-20-09 (October 7, 2009) available at: 
http://www.sec.gov/rules/proposed/2009/33-9070.pdf and Concept Release on Possible Rescission of Rule 436(g) Under the Securities Act 
of 1933, Release Nos. 33-9071; 34-60798; IC -28943; File No. S7-25-09 (October 7, 2009), available at: 
http://www.sec.gov/rules/concept/2009/33-9071.pdf. 

6  The repeal of Rule 436(g) was added to the Dodd-Frank Act during the reconciliation process by the conference committee. 

7  Section 7 of the Securities Act provides that “[i]f any accountant, engineer, or appraiser, or any person whose profession gives authority to a 
statement made by him, is named as having prepared or certified any part of the registration statement, or is named as having prepared or 
certified a report or valuation for use in connection with the registration statement, the written consent of such person shall be filed with the 
registration statement.” 

8  NRSROs have also historically taken the view that they “publish” ratings and therefore their ratings are protected under the First Amendment. 

9  Moody’s has stated that “[w]hile we will continue to publish credit ratings, given the potential legal consequences, we cannot consent to the 
inclusion of ratings in prospectuses and registration statements without further study.”  Moody’s Investors Service Special Comment, 
“Moody’s to Begin Implementing Changes Related to U.S. Regulatory Reform Act,” July 15, 2010. 

10  Release No. 33-9070. 

11  Release No. 33-9070, page 19 and Release 33-9071, footnote 53. 
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in its Credit Rating Disclosure Release (No. 33-9070) and footnote 53 of the SEC’s Concept Release (No. 33-9071).12  This 

type of disclosure would typically appear in the context of a risk factor discussion or a liquidity discussion in Management’s 

Discussion and Analysis of Financial Condition and Results of Operations. 

Free writing prospectuses and Rule 134 compliant term sheets and press releases.  The repeal of Rule 436(g) should not 

affect the use of ratings in free writing prospectuses or in term sheets or press releases that comply with Rule 134.  That is 

because Section 7 of the Securities Act and Rule 436, which requires the filing of written consents by experts, only apply by 

their terms to “registration statements” and “prospectuses.”  “Prospectus” is defined in Rule 405 with reference to a Section 

10(a) prospectus.  Accordingly, Rule 436 should not apply to “free writing prospectuses” which are Section 10(b) 

prospectuses, or to term sheets or press releases that comply with Rule 134 (since communications that comply with Rule 

134 are not prospectuses).  Note that if a free writing prospectus is filed with the SEC not only as a free writing prospectus 

but also as a prospectus  pursuant to Rule 424, the free writing prospectus would constitute a “prospectus” for the purposes 

of Rule 436 and, accordingly, the requirements noted below for prospectuses first filed on or after July 22, 2010 would apply.  

Registration statements that became effective prior to July 22, 2010.  Issuers should be able to continue to use currently 

effective registration statements without regard to any information about credit ratings included or incorporated by 

reference into the registration statement until the next post-effective amendment to such registration statement, unless a 

new prospectus or prospectus supplement filed under Rule 424 contains non-disclosure based ratings information.13  Most 

issuers should be able to continue to use their currently effective registration statements until they file their next Annual 

Report on Form 10-K, 20-F or 40-F, since the filing of an issuer’s annual report is deemed to be a post-effective amendment 

for purposes of updating the prospectus contained in the registration statement pursuant to Section 10(a)(3).  If the filing of 

the issuer’s next annual report includes ratings information (other than disclosure-based ratings information described 

above), then it must be accompanied or preceded by the filing of a consent from the rating agency that provided the rating.  

Consent of a Rating Agency Will Be Required Under the Following Circumstances 

Prospectuses and prospectus supplements.  A consent must be filed as part of the registration statement prior to filing a 

prospectus or prospectus supplement that is first filed on or after July 22, 2010 and includes ratings information (other than 

disclosure based ratings information described above or any ratings based information that was filed prior to July 22, 2010).  

Amendments to registration statements filed on or after July 22, 2010.  Amendments to registration statements (other than 

post-effective amendments which are addressed below) filed on or after July 22, 2010 (including the filing of quarterly and 

other reports pursuant to the Securities Exchange Act of 1934, as amended (the Exchange Act), that are incorporated by 

reference into a registration statement) must be preceded by the filing of the appropriate consents if the text of such 

amendment contains ratings information (other than disclosure-based ratings information described above). 

Registration statements and post-effective amendments that become effective on or after July 22, 2010.  Registration 

statements and post-effective amendments to registration statements that become effective on or after July 22, 2010 must 

 

12  Release No. 33-9070.  This rule proposal would require issuers to include in the registration statement information regarding credit ratings 
(other than disclosure-based ratings information) used by issuers in connection with registered offerings.  The SEC has not acted on this 
proposal.  If this proposal is adopted, the application of the consent requirement would change since ratings used in securities offerings would 
be required to be disclosed in the registration statement. 

13  Rule 401(a) provides that the form and content of a registration statement and prospectus shall conform to the applicable rules and forms as 
in effect on the initial filing date of such registration statement and prospectus. 
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include an appropriate consent if the registration statement includes or incorporates by reference any ratings information 

(other than disclosure-based ratings information described above) regardless of when such information was originally filed.  

To the extent that ratings information (other than disclosure-based ratings information described above) is contained in 

annual, quarterly and other reports filed pursuant to the Exchange Act, to be incorporated by reference into a registration 

statement that is newly filed or subject to post-effective amendment and an issuer is unable to obtain required consents from 

ratings agencies, then the issuer would need to amend the reports to be incorporated into the registration statement prior to 

the filing of the registration statement or post-effective amendment, as the case may be, with the SEC. 

Other Avenues that May Be Open to Issuers Who Determine that the Consent of a Rating Agency Is Required 

The Rule 144A Road Is Open 

For those issuers that determine a consent from a rating agency is required, it may be that conducting a Rule 144A offering, 

an offshore Regulation S offering or possibly a traditional Section 4(2) private placement may be the only avenues open until 

the consent roadblock is removed.      

Rule 437 – Dispensing with the Need for a Consent    

While a road less traveled, Rule 437 of the Securities Act does allow issuers to make an application to the SEC to dispense 

with any written consent of an expert pursuant to Section 7 of the Securities Act if the issuer can show that obtaining such 

consent is impractical or involves undue hardship on the issuer.  However, we do not believe it is likely that the SEC will be 

willing to grant relief under Rule 437 under most circumstances. 

What to Do to Avoid Speed Bumps When Going to Market – Recommendations 

Review Disclosure in SEC Reports.  We suggest that issuers evaluate any credit rating disclosure contained in their SEC 

reports and registration statements to determine whether the disclosure is related to changes to a credit rating, liquidity, cost 

of funds or the terms of agreements that refer to credit ratings.  Issuers should pay particular attention to “standalone” 

ratings disclosure that may not fit within one of the categories above.  Any changes that may be necessary should be made in 

the issuer’s next periodic filing.  

Flag Ratings Disclosure Issues Early in the Offering Process.  As discussed in the White Paper, there may be circumstances 

where it will be difficult or impossible for an issuer to conclude that the consent of a rating agency is not required because of 

the type of ratings information to be contained in or incorporated by reference into the registration statement.  In those 

cases, the issuer and underwriters need to focus on the problem early in the process so that an appropriate solution can be 

developed.  

Use Care When Filing Free Writing Prospectuses that Contain Credit Ratings.  As discussed in the White Paper, the staff of 

the Division of Corporation Finance cautioned that a free writing prospectus that contained credit ratings filed with the SEC 

as a Rule 424 prospectus would require a consent from the credit rating agency.  The EDGAR filing submission should be 

carefully reviewed to ensure that a free writing prospectus is not designated a Rule 424 filing. 

Asset-Backed Securities Offerings.  The staff of the Division of Corporation Finance has stressed in is discussions that the 

approaches in the White Paper are not relevant when considering similar issues that are raised by the repeal of Rule 436(g) 

in the context of offerings of asset-backed securities under Regulation AB.       

What Lies Ahead? 

Most of the reforms in the Dodd-Frank Act related to credit rating agencies will not take effect until one year after 

enactment, and the Act, in many cases, directs the SEC to issue rules implementing the law and, in other cases, authorizes 
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various studies of issues related to credit ratings.  The staff of the SEC also has a number of proposed ruling makings related 

to credit ratings pending that it has not yet acted upon.  It is clear that the issue of the use of credit ratings and how the credit 

rating agencies conduct the business of issuing credit ratings is likely to continue to change in the not too distant future.  

For more information on the Dodd-Frank Act and the SEC’s rule proposal on credit rating disclosure, please see Shearman & 

Sterling’s prior publications available here and here. 

This publication is intended only as a general discussion of these issues.  It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations if desired.   

If you wish to receive more information on the topics covered in this publication, you may contact your regular Shearman & Sterling contact person 
or any of the following: 

Abigail Arms 
Washington, D.C. 
+1.202.508.8025 
aarms@shearman.com 

David J. Beveridge 
New York 
+1.212.848.7711 
dbeveridge@shearman.com 

Danielle Carbone 
New York 
+1.212.848.8244 
dcarbone@shearman.com 

Robert Evans 
New York 
+1.212.848.8830 
revans@shearman.com 

Stuart K. Fleischmann 
New York 
+1.212.848.7527 
sfleischmann@shearman.com 

Lisa L. Jacobs 
New York 
+1.212.848.7678 
ljacobs@shearman.com 

Michael J. Schiavone 
New York 
+1.212.848.4813 
mschiavone@shearman.com 

Antonia E. Stolper 
New York 
+1.212.848.5009 
astolper@shearman.com 

Stephen C. Ashley 
New York 
+1.212.848.4162  
stephen.ashley@shearman.com 
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