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T he widespread public criticism of
boards of directors arising from

the financial crisis, and the ensuing
governance reform initiatives, should
not have come as a surprise to those
following trends in corporate gover-
nance. Instead, they should be seen
as part of a series of developments in
the evolving relationship between
shareholders and their boards in the
United States that has been under-
way for the past two decades. As the
shareholder base has largely consoli-
dated into the institutional investor
community and those investors have
become more organized and focused
on exerting the influence inherent in
their substantial ownership stakes,
we have seen in recent years an ac-
celerating shift in the ‘‘balance of au-
thority’’ exercised by boards and
shareholders in the corporate deci-
sionmaking process.

There is no indication that this
trend will reverse or even slow down
significantly. Accordingly, directors
should understand the origins and
key drivers involved, and determine
how they can most effectively adapt
to this changing environment and se-
cure the confidence and support of
their companies’ shareholders.

Longstanding Corporate Model
For almost a century the U.S.

model for corporate decisionmaking
has been based on the principle of
separation of ownership and control.
This model recognizes the impracti-
calities of collective ownership deci-
sionmaking in corporations with
widely dispersed stock ownership
and with divergence of interests
among, and varying levels of infor-

mation available to, the many own-
ers. The costly and cumbersome
shareholder consensus-based ap-
proach to decisionmaking therefore
gave way to vesting most decision-
making in a more centralized
authority—the board of directors.
This director primacy model was
seen to be more effective, particularly
where decisionmaking had to reflect
the interests of multiple constituen-
cies, including shareholders, employ-
ees, customers, suppliers, creditors,
and communities in which the corpo-
ration operates.

The director primacy model has
long been reflected in the corporate
law. In Delaware, where most U.S.
public companies are incorporated,
the corporate statute specifically calls
for a corporation’s business and af-
fairs to be managed by or under the
direction of the board of directors.1

Shareholders are given limited au-
thority to initiate corporate action,
while their voting rights are generally
restricted to such fundamentally im-
portant matters as the election of di-
rectors, approval of extraordinary
transactions such as mergers and the
sale of substantially all the corpora-
tion’s assets, and approval of charter
amendments.

This construct of board authority,
coupled with directors’ overriding fi-
duciary responsibilities to serve the
shareholders’ best interests, has been
broadly successful over the years in
the development of the public corpo-
ration model and in facilitating busi-
ness growth and access to the capital
markets. The board’s authority and
discretion—which the overwhelming

majority handle responsibly and with
the interests of shareholders in cen-
tral focus—has allowed for the gener-
ally effective decisionmaking that has
contributed to this success.

Rise of the Institutional Investor
The relatively passive role of

shareholders in corporate America
began to change more than two de-
cades ago as the equity holdings of
institutional investors gradually in-
creased. While there are diverse cat-
egories of institutional investors—
with varying investment strategies
and policies—the increasing institu-
tional equity ownership was wide-
spread. Pension funds (both govern-
mental and private) increased their
equity holdings through both their
growth in absolute size and their
portfolio shifts from debt to equity. In
addition, mutual funds experienced
substantial growth, while we saw the
emergence of sizeable hedge funds
and other investment managers. In-
stitutional investors’ percentage own-
ership of the stock of the largest
1,000 U.S. public companies in-
creased from 46 percent in 1987 to
more than 76 percent in 2007 (while
slipping to 73 percent in 2009).2 By
2009, total assets controlled by insti-
tutional investors were over $25
trillion.3

This consolidation of the public
company shareholder base, and cor-
responding decline of the historically
substantial and less influential retail
shareholder universe, began a re-
thinking of the nature of the

(continued on page 20)
1 DEL. CODE ANN. tit. 8, § 141(a) (2010). 2 THE CONFERENCE BOARD, THE 2010

INSTITUTIONAL INVESTMENT REPORT:
TRENDS IN ASSET ALLOCATION AND PORT-
FOLIO COMPOSITION 27 tbl.13 (2010), avail-
able at http://www.conference-board.org/
publications/publicationdetail.cfm?public-
ationid=1872.

3 Id. at 7 tbl.1.
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Large Investors, Academics Voice Support
For Proxy Access Rule; Oral Argument April 7

I n the latest development on the legal challenge of the Securities and Ex-
change Commission’s proxy access rule, 16 institutional investors with com-

bined assets of over $3 trillion and 36 law professors Jan. 27 filed separate
amici briefs in the U.S. Court of Appeals for the District of Columbia Circuit
in support of the rulemaking (Business Roundtable v. SEC, D.C. Cir., No. 10-
1305, 1/27/11).

The lawsuit, filed in late September by the U.S. Chamber of Commerce and
the Business Roundtable, alleged that the SEC’s Rule 14a-11 under the 1934
Securities Exchange Act—which gives eligible shareholders, for the first time,
the right to have their director nominees included in corporate proxy
materials—violated the Administrative Procedure Act because the agency
failed to evaluate the rule’s impact on ‘‘efficiency, competition, and capital
formation.’’

The court has scheduled oral argument for April 7 before Chief Judge
David Sentelle and Judges Douglas Ginsburg and Janice Rogers Brown.

Rule Enhances Investors’ Voice
In a joint brief, the Council of Institutional Investors, the Teachers Insur-

ance and Annuity Association, the College Retirement Equities Fund and
other affiliates (collectively, TIAA-CREF), and 14 pension funds argued that
the SEC’s decision to promulgate the rule was ‘‘well reasoned and amply sup-
ported by the record.’’ The rule was adopted after years of study by the SEC
of the problems in the current proxy process, which render shareholders
‘‘largely voiceless,’’ they said.

‘‘Experience abroad with similar rules strongly supports the SEC’s conclu-
sion that, while proxy access will rarely be invoked, it provides broad ben-
efits,’’ the institutional investors said. ‘‘The possibility of shareholder candi-
dates enhances communication between management and significant inves-
tors, improves management performance, and thereby limits the need to
invoke proxy access.’’ When proxy access is invoked, financial returns are in-
creased, they said.

The groups also supported the SEC’s decision to extend the rule to invest-
ment companies, arguing that the right of shareholders under state law to
nominate and elect directors ‘‘applies with equal force to investment company
boards and operating-company boards.’’

In a related Jan. 28 release, CII executive director Ann Yerger noted that
many other countries already recognize and accept this ‘‘basic’’ shareholder
right. ‘‘U.S. investors deserve this same, fundamental protection,’’ she said.

TIAA-CREF is represented by Christopher Wright and Timothy Simeone,
Wiltshire & Grannis LLP, Washington. The other institutional investors are
represented by Jeffrey Lamken and Martin Totaro, MoloLamken LLP,
Washington.

In their joint brief, academics steeped in corporate, constitutional, and se-
curities law asserted that Rule 14a-11 does not violate the First
Amendment—a response to the petitioners’ argument that the rule violates
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(continued from back page)
relationship between shareholders
and the companies in which they in-
vest. While investment strategies and
policies vary widely among institu-
tions, depending on their nature,
some of the factors contributing to
the relationship shifts can be identi-
fied. For some pension funds and
other institutions holding large in-
dexed portfolios, or large long-term
positions that could be costly to liqui-
date due to their size, the traditional
‘‘Wall Street Rule’’ approach of sell-
ing positions when dissatisfied with
corporate performance or manage-
ment was not always a practical or
economically attractive alternative.
Instead, trying to engage with boards
to address governance or underlying
performance issues became an in-
creasingly explored alternative. In
addition, activist hedge funds (in
some cases managing more tradi-
tional institutions’ money) began to
pursue strategies to build a signifi-
cant stock position and press the
board directly for change—whether
strategic, operational, or
otherwise—to increase the stock
price in the near term. Finally, there
also developed other categories of in-
vestors, some of which, like large
program traders, showed no interest
in management or operations as they
traded on technical market data on a
moment to moment basis; and they
contributed significantly to the large
trading volume increases as average
annual stock turnover exceeded 250
percent by 2009, compared to 78 per-
cent 10 years earlier.4

As their equity portfolios grew and
their individual corporate holdings
became more substantial, several of
the large institutions—particularly
leading pension funds such as TIAA-
CREF, CalPERS, and some of the
large union funds—pursued efforts to
improve corporate governance and,
through that, they thought, perfor-
mance. Some did so directly by pro-
mulgating their own governance
guidelines, and others participated
indirectly through their reliance on
governance advisory firms such as
ISS and Glass Lewis as well as indus-
try organizations like the Council of
Institutional Investors.

The early governance efforts fo-
cused on encouraging boards to dis-
mantle the takeover defenses that
had largely been put in place during

the 1980s in response to the surge of
junk bond financed ‘‘two-tiered, bust
up’’ takeover bids and other coercive
takeover tactics employed in that pe-
riod. These initial efforts in the 1990s
were generally met with varying de-
grees of resistance by boards, but the
efforts persisted and, over time,
gained increasing attention and sup-
port among shareholders.

Change Accelerators
In the past decade, two significant

developments accelerated the pace of
this change. First was the enactment
of the Sarbanes-Oxley Act in 2002
and the adoption by the national
stock exchanges of new regulations
in 2003 establishing requirements for
director independence, board com-
mittees, governance guidelines,
codes of business conduct and ethics,
and other matters—both initiatives
undertaken in the wake of the burst-
ing of the technology/telecom bubble
and the discoveries of major frauds at
Enron, WorldCom, and other well-
known public companies. Those ini-
tiatives led to greater activity from in-
stitutional investors, who became in-
creasingly successful in focusing
wider attention on governance re-
forms, as well as the broader emer-
gence of activist hedge funds seeking
to force strategic and operational
change, or financial restructuring, at
companies in which they invested.

The second significant develop-
ment accelerating the pace of change
was the global financial crisis. The
extraordinary level of criticism of
boards coming out of this crisis was
noteworthy for its aggressiveness and
breadth—the media, politicians, regu-
lators, and the public at large all
chimed in to criticize boards for their
alleged failures to adequately oversee
the companies they served. The re-
sulting reform initiatives included,
most prominently, the enactment of
Dodd-Frank with its ‘‘say-on-pay’’ re-
quirements and authorization of
proxy access.

A Decade of Change
The growth of institutional inves-

tors, their improved organization and
focus, and the regulatory and legisla-
tive initiatives at the beginning of this
century and more recently together
have generated significant change to
the corporate governance landscape.
Some of the more noteworthy devel-
opments include the following:

Takeover Defenses. We have seen
meaningful change in the status of

corporate takeover defenses as, for
example, only 29 percent of compa-
nies in the S&P 500 now have classi-
fied boards (compared with 60 per-
cent in 2000) and only 13 percent of
such companies have poison pills in
place (compared with 60 percent in
2000).5 And activists continue to
press shareholder proposals, in many
cases garnering considerable sup-
port, to permit shareholders to act by
written consent and to call special
shareholder meetings, and to elimi-
nate supermajority voting require-
ments in corporate charters.6

Majority Voting. More than 70 per-
cent of the S&P 500 companies now
have some form of majority voting in
uncontested director elections, while
a decade ago hardly any varied from
the prevailing plurality voting stan-
dard.7 Although there have been rela-
tively few instances to date of direc-
tors failing to attract the majority of
votes needed for re-election, this may
change, particularly as the ability to
wage ‘‘withhold vote’’ or ‘‘vote no’’
campaigns—from regulatory, com-
munications and cost perspectives—
continues to improve; and the elimi-
nation of broker discretionary voting
in director elections can further aid
challengers here.

Proxy Contests. 2009 saw a record
number of proxy contests (beating
the record previously set in 2008)
and, for the first time since the proxy
solicitor Georgeson started tracking
contests in 1981, the dissidents had
more successes than management.8

In 2010 the number of actual contests

4 John C. Bogle, Restoring Faith in Fi-
nancial Markets, WALL ST. J., Jan. 18,
2010 at A25.

5 Poison Pills in Force Year Over Year,
SHARKREPELLENT.NET, https://www.shark
repellent.net/request?an=dt.runAnalysis
Report&anl=HistoricalClassifiedBoards&
rnd=288371&rnd=175975 (last visited
Jan. 27, 2011); Classified Boards Year
Over Year, SHARKREPELLENT.NET, https://
www.sharkrepellent.net/
request?an=dt.runAnalysisReport&anl=
PillsInForce&rnd=95360&rnd=917160
(last visited Jan. 27, 2011).

6 Institutional Shareholder Services,
An Early Look at 2011 Governance Pro-
posals, ISS GOVERNANCE WEEKLY, Jan. 14,
2011, at 3, available at http://
www.issgovernance.com/weekly.

7 Id. at 2.
8 GEORGESON, 2009 ANNUAL CORPO-

RATE GOVERNANCE REPORT 8 (2009), avail-
able at http://www.georgeson.com/usa/
acgr09_viewer.htm. In 2009, dissidents
succeeded in gaining at least one board
seat in 49 percent of the contests fought to
the shareholders meetings. If one factors
in the number of contests that settled after
filing a definitive proxy statement and be-
fore the meeting, the figure climbs to
nearly 63 percent. Id.
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decreased as the markets improved
and companies became more en-
gaged with their shareholders and
more willing to make concessions.
The exceptional success rate for dis-
sidents in 2009 was likely an influen-
tial factor in spurring the 2010 nego-
tiations and concessions, and can be
expected to remain influential going
forward.

Proxy Access. In August 2010, the
SEC adopted its final rules on proxy
access pursuant to the authority
granted under Dodd-Frank—allowing
owners of at least 3 percent of a com-
pany’s stock for three years access to
the company’s proxy statement to
nominate directors for up to 25 per-
cent of the board, so long as the ac-
tion does not have the purpose or ef-
fect of changing control. In October
2010, the SEC stayed implementation
of the rules pending the resolution of
the legal challenge brought by the
Business Roundtable and the U.S.
Chamber of Commerce. As a result,
the rules will not be effective for the
2011 proxy season (13 CGR 123,
11/1/10). It remains uncertain how
widely utilized proxy access will actu-
ally become, given the investment
size and holding period require-
ments, as well as the control limita-
tions. Nevertheless, assuming it is
cleared by the courts, the mere fact of
its availability will likely influence
board decisions on matters of par-
ticular interest to shareholders.

[A]ctivist and other institutional

investors are more inclined to

scrutinize and challenge both

corporate strategy and

management performance and to

push aggressively for change.

Governance Activism (Executive
Compensation, etc.). The say-on-pay
provisions of the Dodd-Frank Act
mandating nonbinding shareholder
votes on executive compensation and
imposing other requirements related
to the management of executive com-
pensation represent an extraordinary
foray by the federal government into
the corporate governance arena, leg-
islatively imposing a requirement
pursued particularly aggressively by
activists in shareholder proposals in

recent years. We also continue to see
shareholder proposals and other ini-
tiatives on a broad range of gover-
nance topics, including several other
aspects of executive compensation,
CEO succession planning, risk man-
agement, and separating the chair
and CEO roles.9

Strategic and Operational Activism.
Activist hedge funds and other insti-
tutional investors have also pursued
campaigns pressing companies for
change in strategic direction and
even in operational matters. Current
examples include Pershing Square
Capital Management’s pressing for
strategic change at Fortune Brands
where, two months after the an-
nouncement of Pershing Square’s ac-
quisition of its 11 percent stake in the
company, it was reported in Decem-
ber 2010 that Fortune Brands would
split itself in three, leaving the com-
pany as only a liquor company. Al-
though not reportedly under a similar
activist threat, in January 2011, ITT
announced that, after looking at sev-
eral options for increasing share-
holder value, it would split into three
separate listed companies—
prompting an increase of more than
16 percent in its share price that day.
And in January 2011, J.C. Penney Co.
announced that three representatives
of Pershing Square and Vornado Re-
alty Trust would be added to the com-
pany’s board, three months after
those investors had surfaced with a
combined 27 percent holding in the
company. Concurrently, Penney an-
nounced several operational changes
it was making to improve profitabil-
ity. The company’s share price in-
creased 20 percent in the four month
period of October through January.

In the current environment, activ-
ist and other institutional investors
are more inclined to scrutinize and
challenge both corporate strategy
and management performance and to
push aggressively for change where

they identify directional or other op-
erational change that they believe is
likely to create greater shareholder
value. The principle of more proac-
tive engagement generally by institu-
tional shareholders has been en-
dorsed by some prominent figures in
the industry,10 and has been rein-
forced by reports such as the study by
Wilshire Associates finding that the
activist involvement by CalPERS in a
sampling of 142 ‘‘focus list’’ compa-
nies on average increased companies’
returns materially.11 At the same
time, however, institutional investors
and others (regulators, governance
organizations) are also beginning to
look at the ownership responsibilities
of the institutions themselves, as has
been done in the UK in the develop-
ment of the Stewardship Code issued
last year by the Financial Reporting
Council.

This active engagement by

shareholders in corporate

decisionmaking . . . is blurring the

historic distinction between

ownership and control, and is

shifting the shareholder/board

‘‘balance of authority’’ toward

greater shareholder influence in

the corporate enterprise.

Increasing Transparency. In Decem-
ber 2009, the SEC adopted additional
rules for greater corporate transpar-
ency, requiring proxy statement dis-
closures on subjects such as director
qualifications and skills, board lead-
ership structure and responsibilities,
the board’s role in risk management,
and diversity in the director nomina-
tion process.129 In October 2009, the SEC opened the

door for shareholder proposals on the
board’s role in risk management and CEO
succession planning. See SEC Division of
Corporation Finance, Staff Legal Bulletin
No. 14E (CF) (2009), available at http://
www.sec.gov/interps/legal/cfslb14e.htm
(last visited Jan. 28, 2011). According to a
Spencer Stuart survey, 40 percent of the
S&P 500 companies had a separate Chair
and CEO as of 2010, up from 23 percent in
2000. SPENCER STEWART, 2010 SPENCER
STUART BOARD INDEX 20 (25th ed. 2010),
available at http://
www.spencerstuart.com/articleview-
zmags.aspx?id=85b7e8fc (last visited Jan.
28, 2011).

10 See, e.g., Bogle, supra note 4; Roger
W. Ferguson Jr., Riding Herd on Company
Management: Institutional Investors Have
the Power—and They Should Use It, WALL
ST. J., Apr. 27, 2010 at A1.

11 ANDREW JUNKIN & THOMAS TOTH,
WILSHIRE ASSOCIATES, THE ‘‘CALPERS EF-
FECT’’ ON TARGETED COMPANY SHARE
PRICES 3 (July 31, 2010), available at
http://www.calpers-governance.org/docs-
sof/focuslist/wilshire-rpt.pdf.

12 Proxy Disclosure Enhancements,
Exchange Act Release No. 34-61175A
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These various developments over
the past decade are reflective of the
substantially increased organiza-
tional skills, influence, and focus of
institutional investors and their rep-
resentative organizations, and indica-
tive of the changing relationship be-
tween shareholders and their boards.
This active engagement by share-
holders in corporate
decisionmaking—both procedurally
and substantively—is blurring the
historic distinction between owner-
ship and control, and is shifting the
shareholder/board ‘‘balance of au-
thority’’ toward greater shareholder
influence in the corporate enterprise.

Whether this trend will evolve to a
more fundamental change in the
longstanding corporate model will
depend, in important part, on the
ability of boards to secure the confi-
dence of this more actively engaged
shareholder community.

Four Steps for Boards to Take
Even in this changing environ-

ment, the essential nature of the
board’s job remains management
oversight—specifically, overseeing
the performance of the CEO and the
senior management team to enhance
the corporation’s long-term prosper-
ity. While a board’s oversight role
naturally encompasses a broad range
of particular responsibilities—the pri-
orities of which can vary among in-
dustries and among particular com-
panies within industries—there are
four fundamental steps directors
should consider to improve their per-
formance and to proactively respond
to the shifting governance landscape.

The quality and ‘‘value added’’

capability of directors as a critical

element of board performance

cannot be overstated.

(1) Review Board Composition and
Size. Two important starting points
for establishing a sound foundation
for a high performance board are the
qualities of the individual directors
and the size of the board.

The board should consist of indi-
viduals with relevant experience and
expertise to fully understand the
company’s businesses and the mar-
kets in which it operates, and to add
value through their individual and
collective contributions toward defin-
ing, and overseeing the achievement
of, the company’s strategic goals. The
important categories of relevant ex-
perience and expertise will, of
course, vary depending on the par-
ticular company involved—expertise
in financial, industry, risk, technol-
ogy, marketing, or international mat-
ters may be more or less important
depending on the company. In addi-
tion to the essential experience and
expertise, directors must have the in-
tegrity, judgment, and courage to
make tough decisions in the best in-
terests of the shareholders and to do
so independently of their senior man-
agement relationships. Admittedly, it
is not always easy to confidently as-
sess these character traits in director
candidates; however, their impor-
tance is clear. The quality and ‘‘value
added’’ capability of directors as a
critical element of board perfor-
mance cannot be overstated. Al-
though making director changes on
the board’s own initiative can be
challenging, in part because of the
personal relationships that are gener-
ally established among fellow direc-
tors, the subject of board perfor-
mance and individual director qualifi-
cations is gaining increasing
attention and, with majority voting
now broadly in place for director
elections and the prospect of proxy
access potentially available as early
as next year, individual director con-
tribution will be subject to increasing
scrutiny. Accordingly, the subject de-
serves current attention by boards.

The commitment of time and effort
called for by directors to successfully
fulfill their responsibilities is signifi-
cant (see paragraph (2) below) and
requires that boards organize them-
selves and function as productively as
practicable. Among other things, it
means deciding on the right size of
the board and, in most cases, smaller
is more effective than larger.13 While
a smaller board places a greater bur-
den on individual directors, with each
taking on more tasks that could oth-

erwise be spread out over a larger
board population, a smaller board
can result in better informed indi-
vidual directors, encourage a greater
sense of individual responsibility, en-
hance the board’s cohesion and po-
tentially its overall quality, and im-
prove the efficiency and effectiveness
of meetings. According to one recent
study, it appears that this is the direc-
tion in which public companies have
been gradually moving.14 The focus
here should be on determining the
optimal structure to facilitate timely
and effective decisionmaking.

Otherwise well-qualified directors

who are unable to devote the

requisite time to the job cannot

be effective and should not take

on the responsibility.

(2) Clarify Requisite Director Com-
mitment and Align Compensation. The
board’s oversight role spans a range
of responsibilities, including the hir-
ing and, when necessary, firing of the
CEO, deciding on the CEO’s and
other senior management’s compen-
sation, planning for senior manage-
ment succession, reviewing and ap-
proving the company’s strategic plan
and evaluating its execution by
management—all of which require a
solid understanding of the company’s
businesses, including the opportuni-
ties, challenges, and risks. Ensuring
constructive communications lines
with management and with share-
holders, as well as serving as stew-
ards of the corporation’s reputation,
only add to the list of responsibilities.
The time commitment necessary for
directors to do their job well has been
generally thought to be approxi-
mately 200 hours annually. However,
with the increasing demands on
boards in the current environment,
that may well underestimate the per-
sonal commitment now required. Of
course, the necessary investment of
time will vary depending on the com-
plexity of the company’s operations
and other factors, and will increase
significantly during periods of par-

(Dec. 16, 2009) (to be codified at 17 C.F.R.
pts. 229, 239, 240, 249 & 274), available at
http://www.sec.gov/rules/final/2009/33-
9089.pdf.

13 The author has previously written in
support of smaller boards. John Madden,
Restoration Project: Respect for the
Board, DIRECTORS & BOARDS, Third Quar-
ter 2009, available at http://
www.directorsandboards.com/html/
3rdQtr2009contents.html.

14 According to a Spencer Stuart sur-
vey, the average size of S&P 500 boards
currently is 10.7 directors, down from 11.5
in 2000. 2010 SPENCER STUART BOARD IN-
DEX, supra note 9, at 13.
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ticular challenges facing the com-
pany. Otherwise well-qualified direc-
tors who are unable to devote the req-
uisite time to the job cannot be
effective and should not take on the
responsibility.

As the demands on directors’ time
and expectations for their perfor-
mance have increased, it is important
to ensure that their compensation re-
flects those elements of the job. This
would include a review not only of
the appropriate amount of compensa-
tion called for but also of the form of
payment. Structuring director com-
pensation to ensure directors have,
and maintain at least through their
board tenure, some ‘‘skin in the
game’’ through a meaningful per-
sonal investment in the company’s
stock will help to align, and be per-
ceived to align, directors’ and share-
holders’ interests.

(3) Focus on Key Issues; Operate Ef-
ficiently. Boards should insist on ad-
dressing the company’s most impor-
tant issues and on having effective re-
porting systems in place to bring
relevant information to their atten-
tion on a timely basis, whether in in-
ternal controls, key compliance func-
tions, risk management, or other stra-
tegic areas. And boards should call
for presentations by management to
not only focus clearly and cogently
on the subjects brought before the
board, but also to reflect manage-
ment’s thought process and analysis
in arriving at its recommendations
and, where relevant, the rationale for
rejecting alternative courses of action
considered in the process.

The mindset should be to proac-
tively approach the task as
owners—to be satisfied that the board
is right-focused and has a robust in-
ternal support and reporting system
to deliver timely and relevant infor-
mation for review, analysis, and deci-
sionmaking. It may be worthwhile to
recall Warren Buffett’s admonition to
‘‘beware of geeks bearing formulas’’
and to underscore the importance of
boards being satisfied that they un-
derstand adequately the information
brought before them and that, where
they have questions, senior manage-
ment has fully vetted the information
in advance and is prepared to re-
spond to board probing.

(4) Know, and Constructively Engage
With, the Shareholders. In the current
environment, boards must ensure
that management maintains a well-
developed knowledge of the compa-
ny’s shareholder base. That includes

not only monitoring trading activity
and assessing shifts in the ownership
profile, but also understanding the
market perceptions of the company—
how the principal shareholders and
the relevant analysts and industry ex-
perts view the company, its strategy,
and the senior management team.

Boards are not only now required
to be more transparent, as discussed
above, but the market also now ex-
pects boards to be more communica-
tive with shareholders than in the
past. Certainly, care must be taken in
developing the appropriate communi-
cations strategy—including determin-
ing the right forum for communica-
tion, the right spokesperson for the
board and, importantly, the right sub-
jects to address (board oversight top-
ics, rather than operational matters)
and messages to be conveyed. And
coordination with the CEO, the com-
pany’s principal spokesperson, to
avoid conflicting messages and to re-
inforce support of the leadership
team is essential. The key is to dem-
onstrate to shareholders the board’s
proactive engagement in its oversight
role and its commitment to the share-
holders’ interests, through both lis-
tening to the concerns of sharehold-
ers and responding to issues raised
for the board to address.

For some companies, a share-
holder communications forum could
present an opportune time to address
the current public discussion of the
tension between the board’s funda-

mental responsibility to advance the
long-term prosperity of the enterprise
and the objective of some sharehold-
ers to achieve shorter-term invest-
ment returns. Of course, managing
for long-term and short-term results
are not inherently inconsistent and
many successful CEOs will argue that
one must manage for both objectives.
In some cases, current strong market
performance in the stock can be a re-
flection of confidence in the long-
term plan and, on the other hand,
poor current stock performance may
reflect a distinct lack of confidence in
the longer-term strategy. To the ex-
tent a company may be facing this
kind of tension, the board’s role is to
ensure that the company has the
right long-term strategy and, having
done so, to build support among the
shareholder constituency for that
strategy.

Conclusion
It is important for boards to under-

stand the nature and scope of the
shifting governance landscape, and
to evaluate whether they should
make any changes to adjust to the
new environment, where their own
performance is the subject of increas-
ing shareholder attention. Focusing
on fundamentals such as their com-
position, priorities, operational effi-
ciencies, compensation structure,
and shareholder communications
strategy would be a constructive
starting point.

Executive Compensation

Institutional Investors Call for Annual Say-on-Pay Vote

I nstitutional investors representing more than $830 billion in assets
Jan. 31 issued a call for companies and investors to support an an-

nual nonbinding vote on executive compensation.
In a statement, the 39 institutional investors, including the Califor-

nia Public Employees’ Retirement System—the largest public pension
fund in the United States—the American Federation of State, County
and Municipal Employees, AFL-CIO, and the New York State Common
Retirement Fund, said that an annual vote for say-on-pay ‘‘provides
maximum accountability, is the standard in all other major markets
and encourages companies to communicate effectively with
shareowners.’’

Section 951 of the Dodd-Frank Wall Street Reform and Consumer
Protection Act accords shareholders a nonbinding vote to approve the
compensation of executives at least once every three years. The legis-
lation also requires that at least once every six years, shareholders
must determine, in another nonbinding vote, whether their votes on
say-on-pay will occur every one, two, or three years. A divided SEC
Jan. 25 voted to adopt a new rule to implement the reform act’s say-on-
pay provisions (see related story on page 14).
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