
 

 

LITIGATION 
CLIENT PUBLICATION

November 23, 2012 
............................................................................................................................................................................................ 

Don’t Cry for Me Argentine Bondholders: Judge Griesa Gives 
Plaintiffs TOTAL Victory 
............................................................................................................................................................................................ 
Late on Wednesday, November 21, District Judge Griesa issued orders resolving the 

issues remanded to him by the Second Circuit in the Circuit Court’s decision of 

October 26. (Judge Griesa’s orders are all available on our Argentine Sovereign 

Debt webpage (www.shearman.com/argentine-sovereign-debt/).) In what appears 

to be a total victory for the plaintiffs in NML Capital., Ltd., v. Republic of Argentina,

Judge Griesa ruled: 

 That the plaintiffs were entitled to a “ratable payment” from Argentina equivalent to “100% of what is 

currently due to plaintiffs” if Argentina pays 100% of what is due to the Exchange Bondholders; 

 That The Bank of New York, the Paying Agent on the Exchange Bonds (which are not in default), is 

subject to his Injunctions – meaning that funds paid to BNY for payment to the Exchange Bondholders 

are potentially available for payment instead to the plaintiffs; and 

 That the stays of his Injunctions previously in place are lifted. 

 

The only concession made by Judge Griesa to Argentina is that the ratable payment required by the Injunction is due to be 

paid to the plaintiffs at the time Argentina pays it obligations of December 15, 2012, and not at the time it makes the 

payments to be made on December 3, “[i]n order to avoid confusion and to give some reasonable time to arrange 

mechanics.” This modest delay may well provide time for Argentina to seek a new stay from the Second Circuit and review of 

Judge Griesa’s orders by the Circuit Court. 

“Ratable Payment” Formula 
The Second Circuit asked Judge Griesa to clarify the precise amount that the plaintiffs were entitled to be paid pursuant to 

his construction of the Pari Passu Clause. Judge Griesa has now made it quite clear that the plaintiffs are to be paid 100% – 

all principal and all interest – currently due on their FAA Bonds.  

The amount that is currently due is the amount of the unpaid principal, the due date of which has been accelerated, 

and accrued interest. The total of these amounts due to plaintiffs is approximately $1.33 billion. Thus, as some time 

in December 2012, when Argentina makes the interest payments on the Exchange Bonds, amounting to a total of 

about $3.14 billion, Argentina will be required to pay plaintiffs approximately $1.33 billion. . . In order to comply 

with the terms of the Injunctions, Argentina must pay plaintiffs 100% of that $1.33 billion concurrently with or in 

advance of the payments on the Exchange Bonds. . .These provisions [of the Injunctions] properly start with the fact 
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that if 100% of what is currently due to the exchange bondholders is paid, then 100% of what is currently due to 

plaintiffs must also be paid. . . But the fact is that the amount owed to plaintiffs by Argentina is the accelerated 

principal plus accrued interest. Argentina owes this and owes it now. 

Application of the Injunction to Third Parties 
A critical issue remanded to Judge Griesa by the Second Circuit was the extent to which the Injunctions apply to third 

parties. “To avoid” payment by Argentina on the Exchange Bonds without payment to plaintiffs, rendering the Injunctions 

“entirely for naught,” Judge Griesa explained that it is “necessary that the process for making payments on the Exchange 

Bonds be covered by the Injunctions, and that the parties participating in that process be so covered.”  Although “the 

indenture trustee, the registered owners, and the clearing system . . . are . . . probably not all agents of Argentina, . . . they 

surely are ‘in active concert or participation’ with Argentina in processing the payments from Argentina to the exchange 

bondholders” and thus, according to Judge Griesa, within the proper scope of an injunction under Federal Rule of Civil 

Procedure 65(d).  

In response to the Circuit Court’s concern that an injunction against certain intermediary banks would violate UCC 

Article 4A, Judge Griesa observed that “[p]laintiffs are also not requesting that the financial institutions receiving funds 

from the DTC be bound by the Injunctions” and carved “such intermediary banks” out of the Injunctions. With that 

carve-out, Judge Griesa concluded that “plaintiffs have requested that a reasonable set of parties be bound by the 

Injunctions, and this is in compliance with Rule 65(d).” 

The most significant third party that plaintiffs sought to enjoin is The Bank of New York, which acts as the Paying Agent on 

the Exchange Bonds, and is a fiduciary for the Exchange Bond holders. BNY objected to the application of the Injunctions 

against it on the ground that its duties as indenture trustee “should be the beginning and the end of its responsibilities.” 

Judge Griesa rejected BNY’s arguments, saying that they “miss the point”: 

If Argentina complies with the rulings of the Court of Appeals, there will be no problem about funds destined for 

exchange bondholders being deposited with BNY and going up the chain until they arrive in the hands of such 

bondholders. But if Argentina attempts to make payments to the exchange bondholders, contrary to the ruling of 

the Court of Appeals and thus contrary to law, this would not involve the normal and proper situation dealt with by 

BNY under the indenture, and dealt with by others in the chain. Under these circumstances, these third parties 

should properly be held responsible for making sure that their actions are not steps to carry out a law violation, 

and they should avoid taking such steps.  

Stay Pending Appeal 
Judge Griesa lifted the stay pending appeal. Judge Griesa explained that because his decisions on the payment formula and 

the applicability of the Injunctions to third parties will return to the Circuit Court, “the District Court would ordinarily leave 

the March 5, 2012 Stay in effect until the Court of Appeals has finished its work.” However, Judge Griesa said he was lifting 

the stay based on what he characterized as “threats of defiance” by senior Argentine officials, including President Kirchner. 

He went onto say: follows: 

The court believes that the Order regarding Ratable Payments should be put into effect at the earliest possible time. 

The less time Argentina is given to devise means for evasion, the more assurance there is against such evasion. . . 

This means that the [Injunctions] will be applicable to the interest payments made to exchange bondholders in 

December 2012. In order to avoid confusion and to give some reasonable time to arrange mechanics, the court 



 

3 

specifies that the precise interest payment involved will be that of December 15, 2012. . . Since the Court of Appeals 

has not finally spoken on the subject of the calculation of the payment to plaintiffs, such payment is to be made into 

an escrow account, so that any adjustments required by the final Court of Appeals’ ruling can be made. 

Because Argentina is scheduled to make three payments in December, Judge Griesa’s lift-stay order would appear to apply 

the Injunctions as follows: 

December 3 payment: The Injunctions would not appear to apply the December 3 payment. (In its brief, BNY asked for 

ten-day’s notice before any Injunction is applied against it.)  As a result, the Exchange Bondholders can receive the 

December 3 payment while the plaintiffs need not be paid anything at that time.  

December 15 payment: By applying the Injunctions to the December 15 payment on the GDP warrants, Judge Griesa gave 

Argentina, BNY, and the other parties time to implement the Injunctions. As a practical matter, Judge Griesa also provided a 

reasonable window within which Argentina, the Exchange Bondholders, and BNY and other banks may make emergency 

applications to the Second Circuit to stay the implementation of the Injunctions and reverse his decisions on the payment 

formula and the third parties against which the Injunctions apply. If the Second Circuit does not definitively rule on the 

Injunctions before December 15, Judge Griesa’s lift-stay order requires that payment be made in escrow. In light of the lead 

time to arrange an escrow agent and the stated disinclination of Argentina to pay the plaintiffs, it is safe to assume that 

Argentina, the Exchange Bondholders, and BNY and the banks will apply immediately to the Second Circuit panel for a 

longer stay that does not contemplate immediate implementation and that is not conditioned on payment in escrow, an 

appeal bond, or any other security for paying plaintiffs.  

December 31 payment: Absent a stay, the Injunctions apply fully the December 31 payments.  

Comments: Litigation 
Judge Griesa has put Argentina, the Exchange Bondholders, BNY and the involved financial entities in the difficult position 

of having to commence implementation of the Injunctions (or dealing with a default on the Exchange Bonds) at the same 

time that they seek very expedited review by the Second Circuit panel of the lift-stay order and the orders deciding the two 

remand questions. Argentina and the entities on its side will almost certainly seek a longer stay that is not conditioned on 

payment in escrow to the plaintiffs, the posting of a bond, or any other security. In ordinary circumstances, the Second 

Circuit panel would likely stay the district court’s Injunctions and preserve the status quo, as, for example, the 

“reasonableness” of applying the Injunctions to BNY and the other involved financial entities and the proper application of 

UCC Article 4A presents substantial legal questions. 

However, Judge Griesa’s repeated reference to Argentina’s “threats of defiance” and possible “evasion” of the Injunctions 

may well add to the sense of urgency affecting this matter, resulting in denial of a stay by the Circuit Court. Further, in view 

of the steps already taken by the Second Circuit panel that issued the October 26 decision to expedite review (such as waiving 

the need for Notices of Appeal and retaining jurisdiction) full review could be completed by December 15. Accordingly, 

December 15 is likely to be a critical date, for Argentina, for BNY and for Exchange Bondholders. 

Comments: Impact on Possible Default and CDS 
Judge Griesa’s order lifting the stay has interesting consequences on possible default and CDS.  
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December 3 payment: The payment due on or about December 3 should be capable of being paid in full to the Exchange 

Bondholders without any payment being made to the holdouts. If that is paid, there will, at that stage, be (i) no default under 

the Exchange Bonds, (ii) no failure to pay Credit Event for any standard CDS and (iii) no breach of the Injunction. 

December 15 payment: The payment on December 15 is a payment on the GDP instruments originally issued as part of the 

exchange securities. These GDP instruments, by their terms, do not have a principal amount, but rather a “notional amount,” 

and do not, in our view, represent an obligation for the payment or repayment of borrowed money. If we are right, two things 

follow from this: 

1. A failure to pay on them will not trigger the cross-default clause in the Exchange Bonds. 

2. A failure to pay on them will not constitute a Credit Event under standard CDS. 

CDS position 

If Argentina were to pay the December 3 payment in full but not pay the December 15 payment at all, the CDS having 

December 20 as the termination date will expire without the triggering of a Credit Event and Argentina will have until the 

December 31 payment (an interest payment of about $100 million on Exchange Bonds) to consider what to do and it is 

possible that Argentina will avoid being in breach of the Injunctions over that period. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
This memorandum is intended only as a general discussion of these issues.  It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations if desired.   

If you wish to receive more information on the topics covered in this publication, you may contact your regular Shearman & Sterling contact person 
or any of the following: 

Henry Weisburg 
New York 
+1.212.848.4193 
hweisburg@shearman.com 

Antonia E. Stolper 
New York 
+1.212.848.5009 
astolper@shearman.com  

Stephen J. Marzen 
Washington, DC 
+1.202.508.8174 
smarzen@shearman.com  

Patrick Clancy 
London 
+44.20.7655.5878  
patrick.clancy@shearman.com 

 

 

 

599 LEXINGTON AVENUE  |  NEW YORK  |  NY  |  10022-6069  |  WWW.SHEARMAN.COM 
Copyright © 2012 Shearman & Sterling LLP.  Shearman & Sterling LLP is a limited liability partnership organized under the laws of the State of Delaware, with an affiliated limited liability 

partnership organized for the practice of law in the United Kingdom and Italy and an affiliated partnership organized for the practice of law in Hong Kong. 

 

mailto:hweisburg@shearman.com
mailto:astolper@shearman.com
mailto:smarzen@shearman.com
mailto:patrick.clancy@shearman.com
http://www.shearman.com/hweisburg/
http://www.shearman.com/astolper/
http://www.shearman.com/smarzen/
http://www.shearman.com/pclancy/
http://www.shearman.com/

