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Introduction 
 
In the author’s view, 2015 is poised to witness a significant uptick in private 
equity activity across a wide range of industries and geographies. Public 
equity markets, debt capital markets, secondary buyouts, strategic 
acquisitions, and quasi-strategic acquisitions by private capital participants 
such as sovereign wealth funds, large pension plans, and large family offices 
will each provide exit and partial liquidity options for sellers. Given the 
number of deep-pocketed potential buyers, 2015 is likely to be a seller’s 
market and a very active one at that. 
 
Recent years have seen growing participation by non-traditional investors in 
the so-called private equity space. These private capital investors, such as 
sovereign wealth funds, pension plans, family offices, and specialist funds, 
are changing the market, sometimes serving as sources of complementary 
capital for private equity firms seeking to extend their reach, and other 
times serving as competitive capital for the same assets sought by traditional 
sponsors. Structural changes in the private equity/private capital market will 
drive changes in financing techniques and in forms of acquisitions. 
 
Private Equity Market Review (2014) and Prospects 
 
The most significant trend in the private equity market for 2014 was the 
increased volume of deal activity across a number of markets. The United 
States, Europe, and the Middle East each had particularly good years. 
Although the final numbers are not yet in, it seems virtually certain that 
2014 surpassed 2013 in terms of number of transactions. Moreover, 2015 
appears poised to be an even stronger year. Much of the activity in 2014, as 
in 2013, was driven by sponsors seeking to exit portfolio companies, a need 
exacerbated by the long holding periods experienced these past several 
years. A successful exit, by definition, however, requires a willing and able 
buyer on the other side of the trade. In 2014, the initial public offering 
(IPO) and leveraged finance markets provided sponsors access to a 
seemingly inexhaustible supply of capital. In contrast to 2013, however, the 
last year also saw significant merger and acquisition activity in the form of 
secondary buyouts and trade sales. 
 
Public equity investors had their appetites for IPOs whetted by ongoing 
signs of a strengthening global economic recovery, the continuing low 
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interest rate environment in much of the developed world, and 
correspondingly robust equity capital markets. Moreover, in a yield-starved 
environment, debt investors eagerly funded leveraged recapitalization 
transactions, thus providing sponsors with another, and often more 
attractive, source of liquidity given the inherent speed-of-execution 
advantage of private debt transactions versus IPOs. Moreover, leveraged 
recapitalizations frequently enable sponsors to recover all or substantially all 
of their invested capital while retaining 100 percent of the future upside, 
another advantage compared to IPOs. 
 
The power of this latter benefit should not be underestimated. In most 
IPOs, a sponsor generally sells no more than 40 percent (and often much 
less) of its stake. Its remaining shares are locked up for terms often lasting 
at least twelve months, and the timing of share sales thereafter is subject to 
market conditions. Thus, the sponsor continues to hold a meaningful 
portion of its stake for a significant period after the IPO, a period that not 
uncommonly lasts an additional eighteen to thirty months. Thus, while an 
IPO provides a partial exit and establishes a “mark” for the retained stake, 
the sponsor faces uncertainty as to whether, when, and at what price it will 
be able to liquidate its remaining investment—an investment now in a 
company it no longer wholly controls and which is subject to all the 
scrutiny and costs of being a publicly listed enterprise. A leveraged 
recapitalization, in contrast, enables the sponsor to take money off the table 
while retaining control of the portfolio company, a distinct advantage for a 
sponsor seeking ultimately to exit via a sale of the company as a whole. 
 
Of course, not all exits in 2014 were via IPOs or leveraged recapitalizations. 
A significant number of companies traded hands among private equity 
sponsors in so-called “secondary buyouts.” In 2013, many (but not all) 
private equity sponsors successfully raised new funds, and 2014 has been 
equally, if not more, generous to sponsors. Moreover, those sponsors lucky 
enough to have raised capital in the difficult years immediately following the 
2008 global economic meltdown now face the looming end of their 
investment periods, which not coincidentally marks for many sponsors the 
beginning of the next fundraising cycle. Traditional private equity sponsors 
are judged by their limited partners on three key factors: is the sponsor able 
to deploy funds (i.e., acquire assets), is it able to realize on investments (i.e., 
sell assets or otherwise create liquidity), and does it generate benchmark-
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beating returns to limited partners? It is simple economics that when 
demand (in this case, the need to invest) exceeds supply (i.e., the number of 
companies available for sale), prices rise (a favorable circumstance for 
sponsors with a need to demonstrate attractive investment returns). Thus, 
in 2014 sponsors with “fresh” capital as well as those with rapidly aging 
“dry powder” became active buyers, and thus a source of exits for sponsors 
with portfolio companies ready to be sold. 
 
In addition to secondary buyouts, 2014 also witnessed the return in force of 
strategic buyers, many of which had accumulated significant cash reserves 
over the past several years. Improving global economic sentiment coupled 
with increasingly restive shareholders demanding their investee companies 
“do something strategic” or return capital to shareholders has resulted in 
strategic buyers competing with sponsors for available acquisition 
opportunities. Conventional wisdom says that strategic buyers have longer 
investment horizons and lower return on investment targets than sponsors 
and, moreover, enjoy inherent operating synergies that financial buyers can 
rarely replicate when they acquire businesses. Thus, the return of strategic 
buyers to the market provides yet another stimulus for deal activity and is a 
harbinger of higher sales prices. 
 
As if the foregoing combination of factors were not enough to suggest 2015 
will be a strong year for private equity activity, another significant trend in 
the marketplace has been the increasingly prominent role played by “private 
capital” investors such as sovereign wealth funds, large pension plans 
(notably the Canadian pension funds), large family offices, and specialist 
funds focused on long-term infrastructure assets. In a number of cases, 
private capital investors co-invested alongside the sponsors in whose funds 
they already participated, thus providing their favored general partners with 
the incremental capital needed to complete larger transactions.1  
 
An increasing number of private capital investors, however, after years spent 
observing their general partners and becoming more active participants in 

                                                 
1 One example of this function of private capital was seen in the $6.9 billion buyout of BMC 
Software in 2013 by Bain Capital, Golden Gate Capital, Insight Venture Partners, and 
Singapore’s GIC Special Investments Pte Ltd. In the author’s view, these sorts of transactions 
are likely to continue with even greater participation by private capital investors, given the 
sensitivity of many sponsors to the large amounts paid to settle the “collusion” lawsuits arising 
out of some of the largest buyouts occurring before the 2008 downturn. 
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buyouts through co-investment structures, have hired sophisticated 
professional investment teams who actively seek out, and then manage and 
oversee, direct investments for the private capital investor’s benefit. As a 
result, private capital investors are increasingly likely to play a dual function in 
the marketplace, often providing supplemental capital to extend the reach of 
private equity firms, but on occasion competing with private equity firms for 
high-quality assets.2 While private capital investors may lack the synergies 
strategic buyers bring to the table, they often have significantly longer 
investment horizons and markedly lower return on investment expectations 
than sponsors. Thus, where these private capital investors choose to invest 
directly, traditional sponsors should expect fierce competition from these 
increasingly important market participants. 
 
The Private Equity Market Responds 
 
The foregoing trends affect the private equity market in a variety of ways. 
First and foremost, the accumulation of investment capital across a variety 
of sources means that private equity sponsors with attractive portfolios will 
enjoy access to multiple exit opportunities. Moreover, robust competition 
from an array of potential buyers means prices are likely to trend upwards.3 
This is good news for sellers. It is less good news for buyers. 
 
One hopes, of course, that disciplined financial analysis and increasingly 
thorough due diligence by buyers will result in economically rational 
decisions as to the intrinsic value of available acquisition targets.4 In an ideal 

                                                 
2 In contrast to the BMC Software buyout is the £935 million acquisition of Vue Entertainment 
by OMERS Private Equity and the Alberta Investment Management Corporation in August 
2013. Since then, Vue Entertainment has acquired Multikino (Poland) and the Space 
Entertainment S.p.A. (Italy), the latter transaction supported by additional investments by 
OMERS and AIMCo. 
3 Of course, it is unlikely that all industries and geographies will benefit from these broader 
trends. For example, the recent decline in global oil prices is likely to significantly affect near-
term valuations for companies, such as oil field services businesses, dependent on continuing 
oil and gas development activity. In contrast, because lower oil prices often translate into lower 
fuel prices and lower ticket prices for plane travel, the retail and leisure/hospitality industries, 
among others, may benefit as a result of greater disposable cash in the hands of consumers. 
4 Indeed, one of the trends we observe is toward much more thorough (and time consuming) 
financial, accounting, technical, and legal due diligence on the part of sponsors. This trend, in 
the author’s view, is in significant part driven by the increasing discernment investors apply in 
selecting the general partners in whose funds they will invest. In an era of increasing 
specialization by funds, whether by industry or geographic focus, or by type of transaction 
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world, buyers must believe their acquisitions will appreciate over time by an 
amount at least sufficient to satisfy whichever financial metric5 they use to 
gauge investment success. The private equity market, however, is a less than 
ideal one when it comes to decision making, in large part because a fund 
that does not deploy capital is a firm that will not survive and prosper. This 
is true for “fund complexes” where the sponsor provides an array of 
branded funds investing in different alternative asset classes (and which 
therefore earns substantial fee income based on assets under management) 
and for “single fund” sponsors where carried interest is critical to the 
financial success of the sponsor and its employees. Thus, the need to invest 
is an exogenous factor affecting the price a sponsor may be willing to pay to 
win a competitive auction, notwithstanding the truism that the higher the 
price paid, the greater the risk of not realizing the desired return threshold. 
 
It is, of course, not necessarily a bad thing when demand and competition 
for assets drive price increases. However, when demand-driven pricing 
becomes insufficiently correlated with underlying economic growth, we end 
up experiencing (as we learned in 2001 and 2008) “bubbles” that, when they 
pop, have both predictable (in hindsight) and often unforeseen 
consequences. In many ways, the efforts by global regulators to ensure that 
banks have adequate capital to support their most risky lending practices, 
coupled with the global attention focused on better understanding the 
interconnected nature of various types of capital, such as derivatives, 
provides some hope that bubbles will be discerned and managed sooner 
than in the past. Certainly, in a world of theory, that should be a 
consequence (if not the intent) of regulatory actions such as the imposition 
by the US Office of the Comptroller of the Currency of limits on the 
amount of leverage federally chartered banks may provide to support 
individual transactions. Simplistically put, implicit in the notion of leveraged 
lending limits6 is the expectation that a reduction in available leverage 

                                                                                                             
(control versus minority investments, family-owned businesses versus entrepreneur-backed 
enterprises, employee buyouts, etc.), there is little doubt that limited partners increasingly place 
a premium on robust diligence as a demonstration of investment expertise.  
5 Different classes of buyers use different metrics. Return on investment (or invested capital), 
return on assets, return on equity, internal rates of return, multiples of money, multiples of 
revenues, multiples of cash flow, and multiples of earnings are examples of various commonly 
used metrics. 
6 The explicit rationale for maximum transactional leverage limits, of course, is that this 
is another means of protecting the safety and soundness of financial institutions. That is, 
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should limit asset prices because a buyer will not be able to pay more for an 
asset unless it obtains additional funding from junior capital sources—and 
the more junior capital there is in a deal, the better it is for the banks in a 
worst-case scenario. If only it were so simple. 
 
The fallacy in the belief that leveraged lending limits enhance the safety and 
soundness of the regulated bank market is that the reduction in available 
bank capital does not address holding company structures where 
incremental, and often substantial, leverage may be incurred at a level 
structurally subordinated to the bank debt. Certainly the high yield capital 
markets seem unafraid of holding company structures. Moreover, the 
unregulated “shadow bank” market (i.e., dedicated loan and debt security 
origination funds) increasingly provides the necessary capital in transactions 
where bank loans were not available or were constrained by leverage limits.  
 
Fortunately or not (depending on one’s view), where regulation serves to 
limit capital availability from banks, non-regulated sources of capital will fill 
the hole, for a price. When that price takes the form, as it must, of 
additional interest (perhaps with an equity “sweetener”), the financial 
pressure on the borrowing entity increases, which in turn makes it harder 
for the borrower to weather economic cycles. Further, because sponsors 
must compete to win auction processes, there is an incentive for the 
sponsor to leverage a company as highly as the market will enable, which 
means that in turn the sponsor will expect the acquired company to swing 
for the fences because that is the way the sponsor will achieve its desired 
returns.7 While leveraged lending limits may protect banks to a degree by 
deepening the pool of junior capital in a particular transaction, they do not 
directly affect the total leverage incurred to fund acquisitions, which has 
always been one of the factors affecting whether a company survives and 
prospers or finds itself having to restructure. Regardless of whether a 

                                                                                                             
transactional leverage limits coupled with other mechanisms that force banks to retain 
greater amounts of capital than in the past collectively should limit losses in the event of 
failed transactions and should reduce the number of circumstances in which bank capital 
is eroded to the point where regulatory intervention and resolution become necessary. 
7 Unless, of course, the sponsor invests with the belief that it will be able to sell the 
acquired asset at a higher exit multiple than its acquisition multiple, a belief not 
uncommonly reinforced by frothy debt markets that support higher and higher purchase 
prices for comparable assets. This is a good example of the “greater fool” theory of 
investing. 
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restructuring is at the level of the bank borrower or at a holding company 
level, financial stresses from excessive leverage usually have a negative 
effect throughout the capital structure. 
 
Priority Focal Points 
 
In a world where demand for assets exceeds the supply, sellers have the 
whip hand. They are in control of their destiny to a much greater extent 
than in a world of equilibrium, and certainly more than in a world where 
supply exceeds demand. Notwithstanding that 2015 looks to be a “seller’s 
market,” this author believes that changes in the private equity market have 
several important consequences for attorneys and clients. 
  
Increased Focus on Due Diligence Means Sales Processes Will Take Longer  
 
As noted, private equity and private capital investors expect to conduct 
thorough business, legal, accounting, or often technical due diligence. The 
extent of the diligence these buyers expect is considerable and, therefore, a 
company that does not properly prepare itself for sale should expect a 
choppy and possibly unpredictable sales process. In Europe and, to a lesser 
but growing degree, the United States, buyers not only expect sellers to 
provide access to management and a comprehensive data room, but also 
expect to receive “vendor due diligence” reports. In the European model, 
these reports not only include detailed legal due diligence memoranda (with 
executive summaries highlighting significant issues) prepared by the seller’s 
counsel, but also detailed accounting due diligence reports (which help a 
buyer understand the quality of the target company’s earnings and known 
risk issues, such as aging inventory and accounts receivable, as well as 
pension and other potential liabilities). 
 
The practice of delivering vendor due diligence reports has significant 
benefit to the seller. For example, by doing the up-front work itself (in 
conjunction with counsel experienced in working with private equity 
and/or private capital buyers), sellers will be better able to anticipate the 
issues of likely most concern to prospective buyers. Identifying critical 
issues at the start of the sales process should enable sellers to consider in 
advance what accommodations they may be willing to offer to resolve those 
issues. Similarly, by preparing properly up front, the sales process itself 
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should move more quickly once it is launched, because there should be 
fewer requests by buyers for information of a type a well-advised seller 
would have known were ordinarily requested. Moreover, the more 
comprehensive the information shown to a buyer, the greater the buyer’s 
confidence that it has its arms around the relevant risks and, therefore, the 
greater flexibility a buyer may show in terms of requests for escrows and 
lengthy indemnification periods. 
 
The downside to the seller, of course, is that the more work it does up front 
in identifying issues for the buyer, the more likely it is the buyer will price 
the identified risks into the transaction. From this author’s perspective, 
however, it is better to be clear and forthcoming from the start of the 
process. If the seller does not confront its issues, when the buyer discovers 
them (as it will), the seller will suffer a loss of credibility, which inevitably 
makes a sale more difficult and potentially can lead to worse terms for the 
seller than it otherwise might have achieved. Of course, that assumes the 
buyer discovers the issue before signing the sale agreement. If it discovers 
the issue between signing and closing, there is the possibility of a price 
renegotiation or the buyer may refuse to close the transaction (leading to a 
“busted auction,” which invariably negatively affects the seller’s business). 
Further, if the buyer discovers the issue post-closing, the seller faces not 
only potential indemnification claims but, depending on the issue involved 
and the seller’s efforts to conceal it, also fraud-based claims. 
 
From a practitioner’s point of view, a movement toward “vendor due 
diligence” in the context of the US private equity market means law firms and 
accountants (and other experts providing reports) will have to confront the 
inevitable buyer’s request that it be able to rely on the report. As a general 
proposition, lawyers and accountants tend not to be fans of enabling parties 
other than their clients to rely directly on their work product. Of course, there 
is a considerable body of custom and practice in rendering legal opinions 
directly to non-clients or expressly enabling third parties to rely on them, as 
there is for accounting firms delivering “comfort letters” to underwriters and 
delivering consents to the use of their reports for purposes of being deemed 
“experts” in connection with securities offerings.  
 
However, there is less custom and practice when it comes to reliance in the 
context of merger and acquisition transactions. Further, in Europe and 
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elsewhere, attorneys and accountants are able to cap contractually their 
liability to third parties. Professional codes of conduct in the United States 
are not as favorable in this regard. All of that said, as buyers who are 
accustomed to European-style transactions become more active in the 
United States, lawyers and other professionals will find themselves fighting 
a rear guard action that, inevitably, they will lose. Best practice suggests 
these sorts of issues and the expectations of professionals should be 
identified early in a sales process so there are no unpleasant surprises when 
it comes time to execute a sale agreement and the professionals balk. 
 
The Emerging Role of Private Capital Investors Means Learning New Tricks  
 
Simply put, private capital investors such as sovereign wealth funds, large 
pension plans, and family offices think differently from other private 
equity investors. They have different “care about” issues, and sellers and 
their counsel would be well advised to take those into account in planning 
and structuring sales processes. For example, each of these types of 
investors is likely to have different tax structuring objectives. While these 
matters are most often addressed “behind the scenes,” the decision-
making process regarding an optimal tax structure can be complicated and 
lengthy. Sellers should prepare themselves for requests for information 
that other buyers may not make because the traditional sponsor does not 
have the same concerns. Moreover, buyers such as large pension plans act 
as fiduciaries for their participants, and therefore they may have either 
diligence or structuring considerations intended to ensure compliance 
with those obligations. Finally, for some of these buyers, the biggest fear 
for the personnel executing the transaction is being embarrassed after 
closing. It is not much fun to tell the government or royal family that a 
major problem was discovered shortly after closing. Expect these buyers 
to be intensely focused on diligence and on building relationships with 
company management. 
 
Expect Financial Advisors to Continue to Recommend “Dual Track” Sales Processes  
 
Notwithstanding the large number of potential buyers likely to be interested 
in acquiring quality businesses, the private equity market continues to be 
subject to geopolitical and financial market risks. For example, instability in 
the Middle East may affect the investment programs of some sovereign 
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wealth funds, while instability on the Korean peninsula or conflicts in the 
South China Sea may affect Asian or Chinese sovereign wealth funds. 
Similarly, were one or more large pension plans to suffer significant 
financial losses as a result of failed investments, one might see significant 
questions raised by governmental bodies and the press questioning the 
wisdom of direct investment programs. Uncertainty created by regulatory 
initiatives affecting the debt markets may affect the availability of funds to 
support buyouts or economic problems in various geographies and may 
affect the willingness of strategic buyers to spend precious hoards of cash. 
All of which is to say, while all signs point to a robust private equity market 
in 2015, there are any number of factors that could cause one or more types 
of buyers to pull back from acquisitions. 
 
Conclusion 
 
Given these uncertainties, it seems likely financial advisors will continue to 
recommend many (but not all) companies pursue a sales process in parallel 
with preparing for an IPO. Thus, the seller must confront the burdens of 
preparing for two different types of transactions concurrently, which is a 
burden on management time. Many companies have seen underlying 
business performance suffer during a sales process because the demands on 
management result in the eye being taken off the proverbial ball. Moreover, 
a dual track process necessarily results in substantial incremental cost to the 
seller in terms of legal, accounting, and other professional fees. However, 
sellers seeking to maximize their opportunities for sale would be well 
advised to listen to the recommendations of their financial advisors rather 
than to assume blithely that current positive trends will continue and they 
will have multiple bidders knocking at the door. 
 
Key Takeaways 
 

 Private equity firms and their counsel should expect fierce 
competition for attractive assets from private capital investors as 
well as strategic buyers. Asset prices are likely to continue to rise in 
2015, and traditional sponsors will need to sharpen their pencils 
and push the envelope in pricing if they wish to continue 
dominating the market for leverageable assets. 

 Sellers and their counsel should expect the trend toward ever more 
comprehensive business, financial, and legal due diligence to 
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continue and should plan accordingly when devising sales processes. 
Sellers would be well advised to consider providing vendor due 
diligence reports, as an increasing number of buyers schooled in 
European private equity techniques become more active participants 
in the US market. 

 Private equity sponsors and their counsel should build relationships 
with alternative debt providers such as dedicated debt origination 
funds. These new lenders will play an increasingly important role in 
financing private equity transactions. 

 Private equity sponsors should review their relationships with 
private capital investors and consider building further relationships 
to extend the sponsor’s reach in particular transactions. Given the 
pressures sponsors face in executing “club deals,” aligning oneself 
with well-heeled investors other than other sponsors is likely to be 
an important item in the private equity tool kit. 

 Always keep in mind that private capital investors think differently 
from other private equity investors, with different “care about” issues. 
Take this knowledge into account in planning and structuring sales 
processes. Such investors are likely to have different tax structuring 
objectives, meaning the decision-making process regarding an optimal 
tax structure can be complicated and lengthy. Prepare for requests for 
information that other buyers may not make.  
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