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NML CAPITAL, LTD.,
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_________

On Writ of Certiorari
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BRIEF FOR NATIONAL ASSOCIATION OF
MANUFACTURERS AS AMICUS CURIAE IN

SUPPORT OF RESPONDENT
_________

STATEMENT OF INTEREST1

The National Association of Manufacturers respect-
fully submits this brief as amicus curiae.

The National Association of Manufacturers (NAM)
is the largest manufacturing association in the
United States, representing small and large manu-

1 No party or counsel for a party authored this brief in whole or
in part. No party, counsel for a party, or person other than
amicus curiae, its members, or counsel made any monetary
contribution intended to fund the preparation or submission of
this brief. All parties have given their consent to this filing in
letters that have been lodged with the Clerk.
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facturers in every industrial sector and in all 50
states. Manufacturing employs nearly 12 million
men and women, contributes more than $2 trillion to
the U.S. economy annually, has the largest economic
impact of any major sector, and accounts for two-
thirds of private-sector research and development.
The NAM is the powerful voice of the manufacturing
community and the leading advocate for a policy
agenda that helps manufacturers compete in the
global economy and create jobs across the United
States.

The NAM regularly files amicus briefs in cases of
importance to the manufacturing community. See,
e.g., Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct.
1659 (2013); Decker v. Nw. Envtl. Def. Ctr., 133 S.
Ct. 1326 (2013). Because American manufacturers
frequently do business with foreign sovereign enti-
ties, and invest substantial sums in those business
ventures, NAM has a unique perspective on the
critical importance of contract enforcement in FSIA
cases.

SUMMARY OF ARGUMENT

This is not the first time a foreign sovereign entity
has demanded that the Court impose a categorical
constraint on the discovery process for the sake of
“comity.” Société Nationale Industrielle Aérospatiale
v. U.S. Dist. Ct. for S. Dist. of Iowa, 482 U.S. 522,
533 (1987). On that prior occasion, this Court held
that superintending the discovery process is a “deli-
cate task,” one where the “exact line between rea-
sonableness and unreasonableness in each case must
be drawn by the trial court.” Id. at 546. The Court
should reaffirm that holding here.
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a. Post-judgment discovery pursuant to Federal
Rule of Civil Procedure 69 is broad, as is a district
court’s “discretion” to manage the discovery process.
First City, Texas-Houston, N.A. v. Rafidain Bank
(Rafidain II), 281 F.3d 48, 54 (2d Cir. 2002). Evalu-
ated in context, the district court’s discovery order is
not an abuse of discretion. Perhaps in recognition of
that fact, Argentina’s challenge is not directed to the
district court’s discretionary determinations. Argen-
tina’s challenge is directed to the district court’s
“subject matter jurisdiction.” Id. According to
Argentina, the discovery order “violates the FSIA by
requiring disclosure about assets Argentina claims
are immune from attachment.” Pet. App. 12. The
Second Circuit rightly rejected the proposition that
the Foreign Sovereign Immunities Act (FSIA) impos-
es a categorical constraint on post-judgment discov-
ery.

b. Argentina’s argument that special discovery
rules should apply to foreign sovereign entities
simply has no legal basis. The text of the FSIA
undermines Argentina’s argument, the legislative
history of the FSIA contradicts it, and Rule 1 of the
Federal Rules of Civil Procedure forecloses it. If
anything, the need for Rule 69 discovery is all the
more acute in FSIA cases. Argentina’s proposed rule
would put NML “in the position of having to demon-
strate jurisdiction over specific property, unassisted
by discovery, in order to obtain the very discovery
that is likely needed * * * to make such a jurisdic-
tional showing.” Tyler B. Robinson & Erin Bradrick,
Judgment Enforcement in the United States Against
Sovereign States: Some Interesting Procedural
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Questions, 4 Disp. Resol. Int’l 151, 158 (2010). That
is patently unreasonable.

c. American companies have investments abroad
that amount to several billion dollars, and those
investments are sometimes jeopardized by foreign
sovereign entities who flout their contractual com-
mitments. The chief purpose of the exceptions to
sovereign immunity embodied in the FSIA is to
ensure that American companies have legal recourse
for breaches of contract by foreign sovereign entities.
Rule 69 discovery plays a critical role in contract
enforcement, and promotes economic development by
protecting property rights.

ARGUMENT

POST-JUDGMENT DISCOVERY PURSUANT
TO RULE 69 IS CRITICAL TO ENFORCING
CONTRACTS BETWEEN AMERICAN
COMPANIES AND FOREIGN SOVEREIGN
ENTITIES.

“A district court has broad latitude to determine
the scope of discovery and to manage the discovery
process.” Pet. App. 13. In recognition of this broad
latitude, a district court’s discovery orders are re-
viewed only for “abuse of discretion.” Pet. App. 12.

Foreign sovereign entities have sought to impose
limits on that broad discretion before. In Société
Nationale Industrielle Aérospatiale v. U.S. Dist. Ct.
for S. Dist. of Iowa, 482 U.S. 522, 526 (1987), a
French government-owned company argued for a
special rule requiring that any discovery served upon
it must comply with the Hague Convention. The
Court declined that invitation to “articulate specific
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rules to guide this delicate task of adjudication.” Id.
at 546. Instead, it held that the “exact line between
reasonableness and unreasonableness in each case
must be drawn by the trial court, based on its
knowledge of the case and of the claims and interests
of the parties.” Id. The Court should reaffirm that
holding here.

A. Rule 69 Discovery Is Broad And Context-
Dependent.

1. Federal Rule of Civil Procedure 69 provides that
a “judgment creditor * * * may obtain discovery from
any person—including the judgment debtor—as
provided in these rules or by the procedure of the
state where the court is located.” Fed. R. Civ. P.
69(a)(2). The cases applying Rule 69 are clear that
Rule 69 discovery “is very broad.” 12 Charles Alan
Wright & Arthur R. Miller, Federal Practice and
Procedure § 3014 (2d ed. 2013). See, e.g., Libaire v.
Kaplan, 760 F. Supp. 2d 288, 293 (E.D.N.Y. 2011)
(collecting cases); ClearOne Commc’ns, Inc. v.
Chiang, 276 F.R.D. 402, 404 (D. Mass. 2011) (same).

Nevertheless, Argentina maintains that no court
may order post-judgment discovery of its property
“beyond the court’s limited enforcement authority.”
Pet. Br. 29. According to Argentina, to the extent its
property is “immune from attachment arrest and
execution” under Section 1609 of the Foreign Sover-
eign Immunities Act (FSIA) (which in turn is subject
to exceptions spelled out in Sections 1610 and 1611),
it is to that same extent immune from Rule 69 dis-
covery. See 28 U.S.C. §§ 1609-1611. This position is
“quite confusing,” FG Hemisphere v. Democratic
Republic of Congo, 637 F.3d 373, 377 (D.C. Cir.
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2011), because it conflates discovery in aid of a
judgment with the execution of a judgment. See id.
The FSIA makes no mention of any purported dis-
covery immunity. Id. at 378. This Congressional
silence is significant. See Carcieri v. Salazar, 555
U.S. 379, 392 (2009) (“[C]ourts must presume that a
legislature says in a statute what it means and
means in a statute what it says there.”).

“[W]here subject matter jurisdiction under the
FSIA exists to decide a case, jurisdiction continues
long enough to allow proceedings in aid of any money
judgment that is rendered in the case.” First City,
Texas-Houston, N.A. v. Rafidain Bank (Rafidain II),
281 F.3d 48, 54 (2d Cir. 2002). And because the
district court has broad discretion “in all matters
relating to discovery,” it may act to “limit discovery
in a prudential and proportionate way.” Pet. App.
14; see also Tyler B. Robinson & Erin Bradrick,
Judgment Enforcement in the United States Against
Sovereign States: Some Interesting Procedural
Questions, 4 Disp. Resol. Int’l 151, 158 (2010) (ex-
plaining that the “Second Circuit’s approach to the
scope of discovery available in aid of judgment en-
forcement under the FSIA” must be understood “in
terms of discretion, rather than jurisdiction”). That
consistent approach of the Second Circuit is correct
and should be affirmed.

2. The district court’s discovery order, and the court
of appeals decision affirming it, should be evaluated
in the context of the entire case. See Société Natio-
nale, 482 U.S. at 546 (holding that a district court
must be empowered to draw lines in discovery “based
on its knowledge of the case and of the claims and
interests of the parties”). As the court with the
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closest view of the case, the district court granted
NML’s motion to compel compliance with the discov-
ery order in part due to Argentina’s intransigence.
Pet. App. 45. Argentina’s intransigence was nothing
new to the district court or the court of appeals in
this long-running litigation. See EM Ltd. v. Republic
of Argentina, 473 F.3d 463, 466 n.2 (2d Cir. 2007)
(“Argentina has made many contributions to the law
of foreign insolvency through its numerous defaults
on its sovereign obligations, as well as through what
we might term a diplomacy of default.”); EM Ltd. v.
Republic of Argentina, 720 F. Supp. 2d 273, 304
(S.D.N.Y. 2010), vacated sub nom. NML Capital, Ltd.
v. Banco Cent. de la Republica Argentina, 652 F.3d
172 (2d Cir. 2011) (“What is going on between the
Republic of Argentina and the federal court system is
an exercise of sheer willful defiance of the obligations
of the Republic to honor the judgments of a federal

court.”).2

3. It is in this context that the court of appeals
affirmed the discovery order to which Argentina
objects. The court of appeals made several crucial
findings in the decision below. First, it found that
the district court “sought to limit the subpoenas to
discovery that was reasonably calculated to lead to
attachable property.” Pet. App. 7-8. Second, it found
that NML “agreed to enter into a protective order”

2 Argentina’s “diplomacy of default” and “willful defiance” are
particularly inexcusable given the Fiscal Agency Agreement
Argentina made concerning the debt instruments at issue here.
In that Agreement Argentina “irrevocably waived” and
“irrevocably agreed not to claim” immunity “from execution of a
judgment or from any other legal or judicial process or remedy.”

J.A. 106.
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that would safeguard the confidentiality of sensitive
information. Pet. App. 7. Third, it found that Argen-
tina’s appeal does not concern the “parameters of the
document requests.” Pet. App. 11 n.5. Instead,
“Argentina’s appeal concerns only the central legal
issue of whether obtaining discovery from a third
party of a foreign sovereign’s assets outside the
United States infringes on sovereign immunity.”
Pet. App. 10 n.5.

Argentina’s appeal concerns, in other words, not
the details of how the district court exercised “its
discretion,” but rather the scope of its “subject mat-
ter jurisdiction.” Rafidain II, 281 F.3d at 54. This
means that Argentina may not prevail before this
Court merely by quibbling with the particulars of
how the district court “determine[d] the scope of
discovery.” Pet. App. 13. Argentina must demon-
strate that in entering the discovery order the dis-
trict court exceeded its subject matter jurisdiction.
This Argentina cannot do.

B. Interpreting The FSIA To Impose a Categorical
Constraint On Post-Judgment Discovery Would
Rob Rule 69 Of Its Effectiveness.

1. Post-judgment discovery pursuant to Rule 69 “is
very broad.” Wright & Miller, § 3014; cf. Peacock v.
Thomas, 516 U.S. 349, 359 (1996) (“To protect and
aid the collection of a federal judgment, the Federal
Rules of Civil Procedure provide fast and effective
mechanisms for execution.”) (citing FED. R. CIV. P.
69(a) and 62(a)). “The judgment creditor is allowed
discovery to find out about assets on which execution
can issue or about assets that have been fraudulently
transferred or are otherwise beyond the reach of
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execution.” Wright & Miller, § 3014. Rule 69 discov-
ery must be broad “if the procedure is to be of any
value.” Id.

In line with the settled law just described, the court
of appeals concluded that “broad post-judgment
discovery in aid of execution is the norm in federal
* * * courts.” Pet. App. 13. Other circuits have
joined the Second. See, e.g., Nat’l Serv. Indus., Inc.
v. Vafla Corp., 694 F.2d 246, 250 (11th Cir. 1982) (“A
judgment creditor is entitled to discover the identity
and location of any of the judgment debtor’s assets,
wherever located.”); Richmark Corp. v. Timber
Falling Consultants, 959 F.2d 1468, 1472 (9th Cir.
1992) (ordering compliance with post-judgment
discovery into a foreign sovereign entity’s “assets
worldwide”).

The only circuit to endorse Argentina’s position is
the Seventh, which has held that to obtain post-
judgment discovery against a foreign sovereign
entity a plaintiff must identify “specific property that
is subject to attachment.” Rubin v. Islamic Republic
of Iran, 637 F.3d 783, 799 (7th Cir. 2011). Post-
judgment discovery is then “limited to the specific
property the plaintiff has identified.” Id. The United
States puts forward the same position as amicus
curiae in support of Argentina. U.S. Br. 9. The
Second Circuit has crisply formulated the fundamen-
tal flaw in this position: Argentina “is challenging
the court’s subject matter jurisdiction, not its discre-
tion.” Rafidain II, 281 F.3d at 54 (2d Cir. 2002).

But “there is not a smidgen of indication in the text
of the FSIA that Congress intended” FSIA cases to be
treated any differently than others for purposes of
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Rule 69. FG Hemisphere, 637 F.3d at 378. To the
extent looking beyond the text of the statute is
merited, the relevant legislative history similarly
“demonstrates that Congress kept in place a court’s
normal discovery apparatus in FSIA proceedings.”
Id. Approaching the question from the other side,
Rule 1 of the Federal Rules of Civil Procedures
provides that those Rules “govern the procedure in
all civil actions and proceedings in the United States
district courts.” FED. R. CIV. P. 1. And judges should
not select certain categories of civil cases for special
treatment under the Federal Rules. Cf. Ashcroft v.
Iqbal, 556 U.S. 662, 684 (2009) (holding that the
Rule 8 pleading standard “applies to antitrust and
discrimination suits alike”).

2. If anything, the need for Rule 69 discovery is all
the more acute in FSIA cases. Claiming sovereign
immunity enables a judgment debtor like Argentina
to be a “recalcitrant debtor.” Robinson & Bradrick,
at 158. Argentina has “very carefully guarded from
creditors” crucial information about “the existence,
location, and kinds of property a creditor might
reach.” Id. In these circumstances, and given Ar-
gentina’s long and undistinguished track record, it is
hard to see how NML can obtain the crucial infor-
mation it needs to enforce its judgments against
Argentina “other than with the assistance of a court
through discovery.” Id. After all, NML bears the
burden of “identifying specific, recoverable assets” of
Argentina’s before it can collect on its judgments
under the FSIA. Walters v. Indus. & Commercial
Bank of China, Ltd., 651 F.3d 280, 297 (2d Cir.
2011). If Argentina’s effort to impose a categorical
constraint on post-judgment discovery were to suc-
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ceed, NML would be “put in the position of having to
demonstrate jurisdiction over specific property,
unassisted by discovery, in order to obtain the very
discovery that is likely needed * * * to make such a
jurisdictional showing.” Robinson & Bradrick, at
158.

Interpreting the FSIA to impose a categorical con-
straint on post-judgment discovery would enervate
NML, and would conversely (and perversely) empow-
er Argentina to continue its recalcitrant ways.
Argentina alone would become the “arbiter of what
property is or is not within the statutory exceptions
to immunity from attachment and execution.” Id.
Argentina alone could shield its assets from discov-
ery, and from further proceedings related to attach-
ment. And Argentina would be elevated to this
position of strength because NML would have “no
ability”—and a court “no jurisdiction”—“to obtain the
discovery necessary to independently test or litigate
the issue.” Id.

“Discretion to permit discovery of a sovereign debt-
or’s property to the same extent as that of any judg-
ment debtor permits the kind of discovery likely
necessary, as a practical matter, to successfully
locate specific assets and establish that they satisfy
the FSIA’s requirements.” Id. at 158-159. The
consequence of ruling for Argentina would be to
render foreign sovereign entities effectively beyond
the reach of Rule 69, and thus effectively beyond the
reach of the rule of law. See Peacock, 516 U.S. at
356 (“Without jurisdiction to enforce a judgment
entered by a federal court, ‘the judicial power would
be incomplete and entirely inadequate to the purpos-
es for which it was conferred by the Constitution.’ ”)
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(quoting Riggs v. Johnson Cnty., 73 U.S. (6 Wall.)
166, 187 (1868)).

C. Rule 69 Discovery Is Critical To Enforcing Con-
tracts Between American Companies And For-
eign Sovereign Entities.

1. U.S. residents—“primarily companies”—have
invested nearly five billion dollars abroad. Central
Intelligence Agency, The World Factbook (2013).3

Alongside this increase in foreign direct investment,
the last century has seen “a sharp rise in interna-
tional commerce being conducted by state-owned
enterprises.” J.F. Hulston, Note, Chinese Assault
Rifles, Giant Pandas, and Perpetual Litigation: The
“Rights Without Remedies” Dead-End of the FSIA,
77 Mo. L. Rev. 511, 519 (2012). The United States
enacted the FSIA in no small part because of this
rise in international commerce. Id. at 519-520; see
also Republic of Argentina v. Weltover, Inc., 504 U.S.
607, 612 (1992). Section 1603 of the FSIA provides
that “an agency or instrumentality of a foreign state”
is among the class of entities that enjoys sovereign
immunity under Section 1604. 28 U.S.C. § 1603; see
also Dole Food Co. v. Patrickson, 538 U.S. 468, 473
(2003). Encompassed within that class of foreign
sovereign entities are (among others) airlines, insur-
ance companies, steel companies, oil companies, and
hotels. Michael L. Morkin, Ethan A. Berghoff, &
Richard S. Pike, Doing Business with Foreign Sover-
eign Entities, 17 Business Law Today (2007).4

3 Available at https://www.cia.gov/library/publications/
the-world-factbook/rankorder/2199rank.html.

4 Available at http://apps.americanbar.org/buslaw/blt/ 2007-11-
12/pike.shtml.
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A ruling for Argentina would make it even harder
than it already is to enforce judgments against this
broad array of foreign sovereign entities. That can
only deter foreign direct investment and internation-
al commerce. See David P. Vandenberg, Comment,
In the Wake of Republic of Austria v. Altmann: The
Current Status of Foreign Sovereign Immunity in
United States Courts, 77 U. Colo. L. Rev. 739, 744
(2006) (“American businesses might be dissuaded
from entering agreements with foreign state-owned
enterprises if they knew those enterprises could
successfully claim immunity in American courts.
That immunity would leave the American businesses
with no legal recourse for breaches of their con-
tracts.”). American manufacturers employ nearly 12
million men and women, see Bureau of Labor Statis-

tics, Current Employment Statistics (2014),5 and
contribute more than $2 trillion to the U.S. economy
annually, see Bureau of Economic Analysis, Industry

Economic Accounts (2012).6 American manufactur-
ers, and American companies more generally, are
only now starting to regain the business confidence
that spurs investment. A.T. Kearney, Back to Busi-
ness: Optimism Amid Uncertainty 2 (2013).7 This
business confidence was sapped by the global reces-
sion, and its continued return should not be taken for
granted. Id. at 4.

5 Available at http://www.bls.gov/ces/.

6 Available at http://www.bea.gov/industry/index.htm#annual.

7 Available at http://www.atkearney.com/documents/
10192/1464437/Back+to+Business+-+Optimism+Amid+ Uncer-
tainty+-+FDICI+2013.pdf/96039e18-5d34-49ca-9cec-
5c1f27dc099d.
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Decreased foreign direct investment and interna-
tional commerce benefits no one. It certainly does
not benefit American manufacturers, their employ-
ees, or the U.S. economy. But it also does not benefit
foreign sovereign entities shortsightedly asserting
immunity. In this case, Argentina agreed to irrevo-
cably waive its sovereign immunity against its
creditors. J.A. 106. Presumably Argentina did this
to secure credit on more favorable terms than it
could have negotiated without that waiver. Ulti-
mately, both American companies and foreign sover-
eign entities will fare best when courts stand ready
to “protect property rights,” and thereby promote
“economic development.” The World Bank, Economic
Development and the Quality of Legal Institutions
(2005).8

2. A ruling for Argentina would make it even hard-
er than it already is to enforce judgments against
foreign sovereign entities because it would effectively
resurrect the absolute theory of foreign sovereign
immunity. The purpose of enacting the FSIA was to
codify the “ ‘restrictive’ theory of foreign sovereign
immunity.” Weltover, 504 U.S. at 612. A defining
feature of the restrictive theory of foreign sovereign
immunity is that, unlike the absolute theory, it
“would not bar a suit based upon a foreign state’s
participation in the marketplace in the manner of a
private citizen or corporation.” Id. at 614. When
foreign sovereign entities participate in the market-
place, their counterparties must have confidence that
the law has established the “clear and enforceable
property rights” of both parties. THE WORLD BANK.

8 Available at http://go.worldbank.org/0ZCMTT4NE0.
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“Indeed, current research suggests that the capacity
of national institutions to protect property
rights * * * may be decisive in determining whether
economic development takes place.” Id.

Section 1604 of the FSIA provides that foreign sov-
ereign entities “shall be immune from the jurisdic-
tion of the courts of the United States,” subject to the
exceptions spelled out in Sections 1605 to 1607. 28
U.S.C. § 1604. Three of the exceptions to sovereign
immunity spelled out in Section 1605 are of particu-
lar importance, because each exists to promote
economic development by protecting property rights.
The first is that foreign sovereign entities may waive
their immunity. See 28 U.S.C. § 1605(a)(1). The
second is that foreign sovereign entities possess no
immunity for commercial activities that are connect-
ed to the United States in specified ways. See 28
U.S.C. § 1605(a)(2). The third is that foreign sover-
eign entities are not immune from certain arbitration
awards confirmed in the United States. See 28
U.S.C. § 1605(a)(6). United States courts have
adjudicated cases illustrating each of these excep-
tions to sovereign immunity. The cases confirm that
when foreign sovereign entities fail to respect the
property rights of their counterparties, Rule 69
discovery is critical to ensuring that those rights are
enforceable.

Take, for example, this case. Argentina waived its
sovereign immunity, and is a judgment debtor to
NML in the amount of well over a billion dollars.
Pet. App. 4. NML’s continuous legal efforts to en-
force its contractual rights date back to 2003. Id.
The Southern District of New York has characterized
Argentina’s response to those efforts as one of “will-
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ful defiance.” EM Ltd., 720 F. Supp. 2d at 304. For
another example, in a D.C. Circuit case the plaintiff
“sought judicial recognition” of two “arbitration
awards against” the Democratic Republic of Congo
(DRC). FG Hemisphere, 637 F.3d at 375. Like
Argentina, the DRC responded to discovery orders
with “obdurate refusal.” Id. at 377. Finally, the
district court was forced to find “the DRC in civil
contempt.” Id. at 376. And in a Ninth Circuit case, a
Chinese company engaged in commercial activity in
the United States by contracting for the purchase of
timber. When this transaction fell through the
Chinese company was left facing an over $2 million
default judgment, and the plaintiff was left facing an
“absence of other sources for the information” it
needed to “enforce the judgment.” Richmark, 959
F.2d at 1476. The plaintiff then turned to the court
for discovery in aid of enforcing the judgment, but
the Chinese company was no more compliant with
discovery than it had been with the judgment itself;
indeed, an affiliate of the Chinese company “closed
its United States office and left the country after
being served with a subpoena.” Id. at 1476 n.9.

Two lessons can be drawn from these cases. First,
foreign sovereign entities often do not voluntarily
comply with valid judgments. Second, judgment
creditors of those foreign sovereign entities cannot
execute judgments when they do not know “the
existence, location, and kinds of property” available
to satisfy said judgments. Robinson & Bradrick, at
158. Affirming the court of appeals is critical to
contract enforcement, and thus to the American
companies that rely on robust contract enforcement
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to realize their investment-backed expectations in
international commerce.

CONCLUSION

For the foregoing reasons, and for those in NML
Capital’s brief, the judgment below should be af-
firmed.
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