
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EM LTD.,

Plaintiff,

v.

THE REPUBLIC OF ARGENTINA,

Defendant.

No. 14 Civ. 8303 (TPG)

MONTREUX PARTNERS L.P.,

Plaintiff,

v.

THE REPUBLIC OF ARGENTINA,

Defendant.

No. 14 Civ. 7171 (TPG)

LOS ANGELES CAPITAL,

Plaintiff,

v.

THE REPUBLIC OF ARGENTINA,

Defendant.

No. 14 Civ. 7169 (TPG)
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CORDOBA CAPITAL,

Plaintiff,

v.

THE REPUBLIC OF ARGENTINA,

Defendant.

No. 14 Civ. 7164 (TPG)

WILTON CAPITAL, LTD.,

Plaintiff,

v.

THE REPUBLIC OF ARGENTINA,

Defendant.

No. 14 Civ. 7166 (TPG)

REPLY MEMORANDUM OF LAW IN FURTHER SUPPORT OF DEFENDANT
THE REPUBLIC OF ARGENTINA’S MOTION FOR AN INDICATIVE RULING

THAT THE COURT WOULD GRANT RELIEF FROM THE PARI PASSU
INJUNCTION

The objecting Plaintiffs concede the central and profound change in

circumstances that determines Argentina’s motion in favor of lifting the injunction. They

concede that, while Argentina was once a “uniquely recalcitrant debtor,” the country has

recently elected a President who, as one of his first acts in office, sent a delegation of

senior government officials to engage in settlement discussions with bondholders under

the auspices of the Court-appointed Special Master. Those arm’s length discussions have

already led to settlements with the Settling Plaintiffs and additional parties, who

collectively represent a meaningful share of the outstanding claims. The objecting

Plaintiffs further concede that Argentina did not purchase the Settling Plaintiffs’ support
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with any special deal; the Settling Plaintiffs considered and accepted settlement terms

that Argentina proposed to all bondholders. The objecting Plaintiffs even concede that

they have themselves engaged in multiple settlement sessions with Argentina’s

delegation; that during just this past week they exchanged with Argentina three different

term sheets; and that negotiations were continuing even “as [their] brief [was] being

filed.”1 If, beyond the remarkable progress evidenced by these undisputed facts,

Argentina took the further steps of abridging or repealing the Lock Law and satisfying its

settlement obligations, the Pari Passu Injunction would have accomplished its dominant

purpose of bringing Argentina to the negotiating table. There would be no purpose in

keeping the injunction in place.

In the face of these changed circumstances, the objecting Plaintiffs make three

basic arguments in opposing Argentina’s motion, but none has merit. First, they

repeatedly assert that by lifting the injunctions the Court will effectively authorize

Argentina to violate its contractual obligations. But Argentina hasn’t asked, and no one

has suggested, that the Court should dissolve any legal rights under the contracts.

Argentina’s motion only concerns whether the Pari Passu Injunction should remain in

effect—a remedial matter over which the Court exercises considerable latitude, NML

Capital, Ltd. v. Republic of Argentina, 699 F. 3d 246, 261 (2d Cir. 2012) (“NML I”), and

as to which objecting Plaintiffs have no legal entitlement. Even with the injunction gone,

the contracts with the non-settling bondholders will remain and Argentina will continue

1 Plaintiffs’ Memorandum of Law in Opposition to the Republic of Argentina’s
Motion to Vacate the Injunctions (“Br.”) at 3, filed in numerous cases, including
NML Capital, Ltd. v. Republic of Argentina, No. 08 Civ. 6978 (TPG) (S.D.N.Y. Feb.
18, 2016) (ECF No. 874).
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to be bound by them (including the pari passu clause of the FAA). Should Argentina

violate any applicable provisions, the Court will retain jurisdiction to consider measures

addressing the violation, including entry of a new injunction should that step be

warranted.

Second, there is no substance to the objecting Plaintiffs’ suggestion that lifting the

injunctions would upend the ongoing negotiations. Although the objecting Plaintiffs

understandably desire to use the Pari Passu Injunction as leverage to maximize the return

on their investments, there is no evidence that the Pari Passu Injunction is necessary to

support the ongoing negotiations. To be sure, under Argentina’s settlement proposals,

some bondholders will receive less than they are contractually entitled to. But there is no

rule of law or equity entitling plaintiffs to injunctive relief compelling Argentina to pay

every bondholder every dollar that it is due. To the contrary, it has long been settled—

indeed, it has been stated multiple times in these very cases—that an equitable decree of

specific performance is not a matter of absolute right, that “[t]he performance required by

a decree need not … be identical with that promised in the contract,” and that specific

performance is warranted only when adequate monetary relief is unavailable and when

the balance of the equities supports that relief. Id. (citing Greenspahn v. Joseph E.

Seagram & Sons, Inc., 186 F.2d 616, 620 (2d Cir. 1951)); see Guinness-Harp Corp. v.

Jos. Schlitz Brewing Co., 613 F.2d 468, 471–72 (2d Cir. 1980). The question, always, is

what the Court should do, in its discretion, to “achieve[] a ‘fair result’ under the ‘totality

of the circumstances.’” NML I, 699 F.2d at 261 (quoting Leasco Corp. v. Taussig, 473

F.2d 777, 786 (2d Cir. 1972)).
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The fair result in this case is clear. If Argentina abridges or repeals the Lock Law,

and if Argentina performs its obligations to plaintiffs with whom it settles by the end of

this month, then the Court should lift the Pari Passu Injunction. And again, should the

negotiations falter, or should Argentina seek to take unfair advantage of any changed

circumstances or revert to its old ways, the doors to this courthouse will remain open.

But for the present, the evidence shows that that the Pari Passu Injunction has succeeded

in ending Argentina’s intransigence, and that it should be lifted. Entry of the proposed

order conditionally lifting the injunction would advance the public interest in settlement

and avoid prejudicing parties like the Settling Plaintiffs who wish to consummate

agreements in principle reached with Argentina.

Third, and finally, the objecting Plaintiffs half-heartedly attempt to trivialize

Argentina’s recent settlements with EM, Montreux, and class plaintiffs. The objecting

Plaintiffs say that, by their count, the settlements cover “only” 14% of the outstanding

bonds. Br. at 5. But 14% is a meaningful number, and it is a number that has been

growing by the day.2 In any event, the key point here is that the agreements are

undisputed evidence that the injunction has served its purpose: Argentina has, for the

first time in the history of this litigation, entered into good-faith settlement discussions

and extended reasonable offers to its creditors. The financial terms agreed to by Settling

Plaintiffs are the same terms extended to all plaintiffs, and the non-settling bondholders

2 After the objecting Plaintiffs filed their brief, the Special Master announced that
Capital Markets Financial Services, Inc. had reached an agreement in principle with
Argentina, increasing the value of settled claims by an additional $110 million.
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do not and cannot argue that Argentina bought the support of the Settling Plaintiffs

through some side deal.3

In that regard, it is worth noting that the objecting Plaintiffs say nothing about the

substance of the Montreux settlement—they don’t say it was a sweetheart deal; they

don’t allege some under-the-table arrangement; they don’t allege a lack of arm’s length

negotiations; and they don’t even say it was substantively unfair. They subpoenaed and

obtained the Montreux agreement in principle; and if there had been a glimmer of any

fact supporting such arguments, this Court can be sure those arguments would have been

made. So in this regard, the objecting Plaintiffs’ silence speaks volumes.

Having nothing at all to say about the Montreux deal, the objecting Plaintiffs seek

to marginalize the significance of EM’s settlement because, if the Court grants

Argentina’s motion and Argentina fulfills its commitments, EM will recover 100% of the

value of its judgment.4 But Argentina’s offer to EM, like its offer to Montreux, was

extended during arm’s length bargaining, and that offer was also made available to all

bondholders. EM accepted the so-called “Standard Offer.” The rate of recovery on

which the objecting Plaintiffs train their focus is simply a consequence of the fact that

3 Although objecting Plaintiffs suggest that their ability to respond has been
compromised by having to wait two business days for the production of the
agreements in principle entered into by EM and Montreux with Argentina, Br. at 15–
16, they do not explain how that is the case. The agreements are not difficult to
parse and merely reflect that Settling Plaintiffs accepted the publicly announced
terms.

4 The memorandum of law in opposition that asserts EM negotiated a settlement for
more than the value of its claim is wrong. See Plaintiffs’ Memorandum of Law and
Joinder in Opposition to the Republic of Argentina’s Motion to Vacate the
Injunctions at 3, filed in numerous cases, including Adami v. Republic of Argentina,
No. 14 Civ. 7739 (TPG) (S.D.N.Y. Feb. 18, 2016) (ECF No. 39).
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EM secured a judgment in 2003, soon after Argentina’s default. Since that time, EM’s

judgment has been accruing interest at the statutory post-judgment rate of only 1.3% per

annum, meaning that the total value of EM’s claim, with pre- and post-judgment interest,

is less than 150% of the principal amount of its bonds. For that reason, EM is entitled to

full payment under the “Standard Offer” open to all bondholders. Although the objecting

Plaintiffs describe this result as something of a “coup,” Br. at 20, the fact is that if EM

had delayed securing a judgment in the hopes of accruing higher rates of pre-judgment

interest, EM would have received hundreds of millions of dollars more under Argentina’s

proposed settlement, even after taking a 27.5% haircut, than it will receive pursuant to its

agreement in principle. Given that certain of the objecting Plaintiffs’ bonds continue to

accrue interest at high and sometimes very high prejudgment rates, Argentina’s publicly

offered settlement proposal provides them with an opportunity to realize a return on their

investment that is substantially higher than the return EM will realize under its settlement

agreement.

* * *

For the foregoing reasons and the reasons stated in our papers in support of

Argentina’s motion, we respectfully request that this Court issue an indicative ruling

under Federal Rule of Civil Procedure 62.1 that it would grant Argentina’s motion to lift

the Pari Passu Injunction, subject to the conditions set forth in Argentina’s proposed

order.
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Dated: New York, New York
February 19, 2016

Respectfully submitted,

/s/ David Rivkin
David W. Rivkin
William H. Taft V
Debevoise & Plimpton LLP
919 Third Avenue
New York, New York 10022
(212) 909-6000
dwrivkin@debevoise.com

Attorneys for Plaintiff EM Ltd.

/s/ Richard Holwell
Richard J. Holwell
Michael S. Shuster
Vincent Levy
Neil R. Lieberman
Holwell Shuster & Goldberg LLP
750 Seventh Avenue, 26th Floor
New York, New York 10019
(646) 837-5151
rholwell@hsgllp.com

Attorneys for Plaintiffs Montreux
Partners, L.P., Los Angeles Capital,
Cordoba Capital and Wilton Capital
Ltd.
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