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RESPONSE OF DEFENDANT-APPELLANT THE REPUBLIC OF ARGENTINA 

IN OPPOSITION TO THE EMERGENCY MOTION OF APPELLEES NML 

CAPITAL, LTD., AURELIUS CAPITAL PARTNERS, LP, AURELIUS CAPITAL 

MASTER, LTD., BLUE ANGEL, CAPITAL I LLC, FFI FUND LTD. AND FYI 

LTD. TO REFER THE REPUBLIC OF ARGENTINA’S RULE 12.1 MOTION TO 

THE MERITS PANEL CONSIDERING APPEAL NO. 15-1060 

Defendant-Appellant the Republic of Argentina (the “Republic”) 

respectfully submits this response in opposition to the emergency motion of certain 

Plaintiffs-Appellees (hereinafter “Appellees”) to refer the Republic’s Rule 12.1 motion to 

the merits panel considering Appeal No. 15-1060. 

Earlier today, February 22, 2016, the Republic moved for a limited 

remand of this appeal, pursuant to Federal Rule of Appellate Procedure 12.1(b), based 

upon the Indicative Ruling issued by the United States District Court for the Southern 

District of New York (Griesa, J.) on February 19, 2016, pursuant to Federal Rule of Civil 
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Procedure 62.1(b).  (See Document 69 and Ex. B thereto.)  In the Indicative Ruling, the 

District Court stated that it would grant the Republic’s motion to vacate the injunction 

Order (“Injunction”) that is the subject of this appeal if this Court grants a limited remand 

for that purpose.  If the District Court grants that relief upon remand, it would moot this 

appeal. 

While we would not presume to suggest what Judge or panel of this Court 

will or should consider the Republic’s motion for a limited remand, we do not agree with 

Appellees’ request that remand of the above-referenced appeal be considered in 

connection with this Court’s related, but separate, case No. 15-1060. 

First, today the Republic moved voluntarily to dismiss case No. 15-1060 

with prejudice, based on the decision of the Republic, through its newly-elected 

administration, that it does not wish to pursue that appeal.  Accordingly, the Republic has 

also requested that the February 24, 2016, oral argument in No. 15-1060 be taken off 

calendar.  Contrary to Appellees’ contention, there is nothing “curious[]” (Appellees’ 

Mot. at 4) about the Republic’s decision no longer to pursue the appeal in case No. 15-

1060.  The Republic’s new government under President Mauricio Macri has carried out 

what the District Court aptly called a “dramatic shift in policy” toward this litigation, 

abandoning many of the positions advanced by the prior administration.  (Indicative 

Ruling at 16 (citation and alteration omitted).) 

Second, aside from the Republic’s decision not to pursue the appeal in 

case No. 15-1060, the issues under review in that appeal will be mooted if the District 

Court grants the Republic’s motion to vacate the Injunction.  While the underlying 

Injunction that is the subject of case No. 15-1060 is substantially the same as the 
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Injunction at issue in this appeal, the issue on appeal in case No. 15-1060 is more limited 

and does not go to the appropriateness of the District Court’s original imposition of 

injunctive relief or its current indication that, upon limited remand, it would grant the 

Republic’s motion to vacate the Injunction upon the occurrence of certain conditions 

precedent.  Rather, case No. 15-1060 concerns a specific issue regarding the scope of the 

underlying injunction in that case, and the District Court’s Indicative Ruling and the 

record on which it was based are not before this Court in case No. 15-1060.   

Third, the Republic has not engaged in “a naked effort to manipulate this 

Court’s jurisdiction” (Appellees’ Mot. at 4).  It is Appellees that propose to circumvent 

what should be a simple process for limited remand under Rule 12.1 by seeking an 

advisory opinion on what they foresee as the District Court’s “forthcoming order”, where 

neither an order by the District Court nor the record in support of that order is before this 

Court in case No. 15-1060.  If Appellees believe that the Indicative Ruling demonstrates 

“the district court’s wholly unwarranted rush to terminate the permanent injunctions this 

Court has twice affirmed, and to impede Appellees’ ability to obtain meaningful appellate 

review of the district court’s forthcoming order” (id.), then they should favor the prompt 

remand sought by the Republic.  That procedure is more sensible, as it would allow the 

District Court actually to enter appealable orders that Appellees can seek to have this 

Court review if they so choose, upon the proper record and following briefing of the issue 

to be decided.  Instead, what Appellees seek amounts to no more than a status conference 

to preview issues that are likely to be the subject of a future appeal of an order that at 

present does not even exist, on a record not yet before this Court.  And Appellees wish to 
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hold such status conference at the time scheduled for oral argument in a separate appeal 

that has been voluntarily abandoned by the Republic. 

Finally, in describing the Indicative Ruling and the underlying Injunction 

that is the subject of this appeal, Appellees state that “[t]he district court reasoned that the 

injunctions’ only purpose was to ‘promote settlement’”.  (Appellees’ Mot. at 3 (emphasis 

added.)   However, the complete sentence in the Indicative Ruling shows that the District 

Court was actually referring to positions previously articulated by Appellees:  “And those 

plaintiffs have acknowledged, from the beginning to the end, that the injunctions would 

promote settlement and that plaintiffs would support that kind of resolution.”  (Indicative 

Ruling at 16 (emphasis added).)  The Indicative Ruling elsewhere explains that the 

District Court previously fashioned the Injunctions “because of the Republic’s ‘entire and 

continuing course of conduct’ in refusing to pay plaintiffs anything at all” (id. at 5), and 

that now it has concluded “[s]ignificantly changed circumstances have rendered the 

injunctions inequitable and detrimental to the public interest”.  (Id. at 13.) 

Moreover, nothing about the Indicative Ruling “coerce[s] plaintiffs to 

accept Argentina’s recently announced offer to settle the disputes underlying both 

appeals”.  (Appellees’ Mot. at 2.)  The District Court made clear that it “takes no position 

on the reasonableness of the Republic’s [settlement] Proposal” (Indicative Ruling at 16), 

and that “[s]ome plaintiffs may choose to reject the Republic’s Proposal”, which “is their 

right” (id. at 22).  Numerous other bondholders, however, have reached settlements with 

the Republic over the past three weeks, as evidenced by no fewer than four Press 

Releases issued by the court-appointed Special Master announcing such deals.  

(See Exhibit A hereto.)  On the record before it, the District Court thus concluded that the 
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continuing application of the Injunctions “might also create an incentive for the 

remaining holdout plaintiffs to shun settlement, knowing that they derive leverage from 

the ability to prevent the Republic and the other plaintiffs from consummating 

agreements”.  (Indicative Ruling at 17.)  Any inequitable ability to “coerce” thus inures to 

Appellees as a consequence of maintaining the Injunctions as before, not to the Republic 

from their prospective vacatur.  (See also id. at 22-23 (“The court cannot countenance an 

equitable remedy that would allow some plaintiffs to hold other plaintiffs hostage.”).) 

Accordingly, the Republic respectfully requests that this Court deny 

Appellees’ Emergency Motion, and instead grant the Republic’s Emergency Motion for 

limited remand pursuant to Rule 12.1 (Document 69).   
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February 22, 2016 

 

Respectfully submitted, 

 

 

 

CRAVATH, SWAINE & MOORE LLP, 

 

 By 

  /s/ Michael A. Paskin 

  Daniel Slifkin 

Michael A. Paskin 

Damaris Hernández (Admission 

Pending) 

  Members of the Firm 

   

 Worldwide Plaza 

825 Eighth Avenue 

New York, NY 10019 

(212) 474-1000 

mpaskin@cravath.com 

  

 Attorneys for Defendant-Appellant 

The Republic of Argentina 
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