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MEMORANDUM OF LAW IN SUPPORT OF ARGENTINA’S
EMERGENCY MOTION FOR LIMITED REMAND PURSUANT TO

RULE 12.1

Appellees EM Ltd. and Montreux1 respectfully submit this memorandum

of law in support of Argentina’s emergency motion for a limited remand (ECF

No. 69). After more than a decade of litigation in the district court, this Court,

and the Supreme Court, EM and Montreux accepted a proposed settlement offer

from Argentina of more than $1 billion to settle outstanding claims.

Argentina’s offer of settlement was extended to EM and Montreux during arm’s

length negotiations, and Argentina has since proposed the same settlement offer

1 Montreux Partners, L.P., Los Angeles Capital, Cordoba Capital, and
Wilton Capital, Ltd.
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to all bondholders (including the objectors2), some of whom have accepted the

offer. This unprecedented progress is the result of immense legislative and

political efforts to resolve the longstanding dispute. The district court found

that circumstances had changed so dramatically as to justify an indicative ruling

conditionally lifting the injunctions that are the subject of this appeal.

In a transparent attempt to enhance their negotiating leverage over

Argentina in ongoing settlement talks, the objectors have invited this Court—on

no record—to keep in place an injunction that the district court has concluded,

in light of changed circumstances, is inimical to the public interest and

unjustified as a matter of equity. In furtherance of that effort, the objectors have

inundated the Court with four obviously improper filings—a Rule 28(j) letter

that identifies no new authority (a letter that was appropriately rejected by the

Clerk); an emergency motion to refer Argentina’s remand motion to a panel

scheduled to hear argument in a different appeal (an appeal in which we are not

parties); an opposition to Argentina’s motion to dismiss that separate appeal

(one that cites no authority to compel a party to pursue an appeal it wishes to

abandon); and an opposition to Argentina’s motion to remand (one that

identifies no legal authority for denying Argentina’s motion but instead seeks

2 NML Capital, Ltd., Aurelius Capital Partners, LP, Aurelius Capital,
Master, Ltd., Blue Angel Capital I LLC, FFI Fund, Ltd., and FYI Ltd.
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what amounts to a stay).3 EM and Montreux support Argentina’s motion for a

remand here, and wish to make the following limited points in response to the

objectors’ various filings:

First, the Court should reject the objectors’ improper attempt to have this

Court opine on matters it has no jurisdiction to consider, ones left in the first

instance to the district court’s discretion—namely, whether circumstances have

sufficiently changed so as to warrant conditionally lifting the injunction (the

district court found that they had) and whether expedited treatment is warranted

(the district court granted relief on an order to show cause). The law is clear in

this respect: “[W]here a 60(b) motion is filed subsequent to the notice of appeal

and considered by the district court after a limited remand, an appeal

specifically from the ruling on the motion must be taken if the issues raised in

that motion are to be considered by the Court of Appeals.” TAAG Linhas

Aereas de Angola v. Transamerica Airlines, Inc., 915 F.2d 1351, 1354 (9th Cir.

1990) (quoted in Committee Notes to Fed. R. App. P. 12.1).

If the objectors want to challenge the district court’s ruling, they should

welcome a prompt remand and then file a notice of appeal. Because objectors’

3 See NML Capital, Ltd. v Republic of Argentina, Case No. 15-3675, FRAP
28(j) Letter, ECF No. 63, February 21, 2016; id., Emergency Motion to
Refer Rule 12.1 Motion to the Merits Panel Considering Appeal No. 15–
1060, ECF No. 74, February 22, 2016; id., Resp. in Opp. to Emergency
Motion for Limited Remand Pursuant to Fed. R. App. P. 12.1, ECF No.
79, February 22, 2016; Aurelius Opportunities Fund II v. Republic of
Argentina, Case No. 15-1060, Opposition to Appellants’ Emergency
Motion for Voluntary Dismissal, ECF No. 212, February 22, 2016.
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actual (and stated) objective is to delay the district court’s entry of an order

while they negotiate a settlement, irrespective of the consequences to third

parties like EM and Montreux and the general public interest, they have instead

sought the Court’s review of a patently non-final indicative ruling.

Second, even if the Court of Appeals had jurisdiction to consider the

underlying merits of the district court’s indicative ruling, and it doesn’t, there

would still be no basis to have the Court stay these proceedings—which is the

relief that the objectors are really seeking in their brief in opposition to

Argentina’s remand motion. Resp. in Opp. to Emergency Motion for Limited

Remand Pursuant to Fed. R. App. P. 12.1, Case No. 15-3675, ECF. No. 79,

February 22, 2016, at 13 (suggesting that the Court should simply “wait”). The

Court will search the objectors’ papers in vain for any attempt to show that they

are entitled to this relief; there is no suggestion that they face irreparable injury

or that the public interest supports a stay. Mohammed v. Reno, 309 F. 3d 95,

100 (2d Cir. 2002) (setting forth the relevant criteria for the stay of an order of a

district court); Wright and Miller, Federal Practice and Procedure § 3954. To

the contrary, the public interest plainly does not support holding up settlements

between Argentina and many bondholders, or curbing Argentina’s political will

to resolve these lawsuits, simply to permit the objectors to hold out for more

money still.

Third, and finally, there is plainly no basis for the objectors’ emergency

motion to have Argentina’s remand motion heard by the panel hearing an appeal
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in which neither EM nor Montreux is a party. The Court should decide

Argentina’s motion according to its normal procedures for emergency motions,

rather than schedule an argument before a panel in a different case with

different parties.

* * *

For the foregoing reasons, we respectfully request that the Court grant

Argentina’s motion for a remand, and promptly return this case to the district

court for further proceedings.

Dated: New York, New York
February 23, 2016

Respectfully submitted,

/s/ Vincent Levy
Richard J. Holwell
Michael S. Shuster
Vincent Levy
Holwell Shuster & Goldberg LLP
750 Seventh Avenue, 26th Floor
New York, New York 10019
(646) 837-5151
rholwell@hsgllp.com

Attorneys for Plaintiffs Montreux
Partners, L.P., Los Angeles Capital,
Cordoba Capital and Wilton Capital
Ltd

/s/ David W. Rivkin
David W. Rivkin
William H. Taft V
Debevoise & Plimpton LLP
919 Third Avenue
New York, New York 10022
(212) 909-6000
dwrivkin@debevoise.com

Attorneys for Plaintiff EM Ltd.
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