
 

 

ABOUT THE ENERGY CHARTER TREATY 
 
 
History of the Energy Charter Treaty 
 
The origins of the Energy Charter Treaty (ECT) date back to the end of the Cold War in the early 1990s. At this 
time both the East and the West recognised mutually beneficial opportunities within the energy sector. However, 
the development of natural resources industries in Russia and many other countries within the Commonwealth of 
Independent States and Central and Eastern Europe required major investment. With a strategic interest in 
diversifying its energy supplies, the West was determined to ensure that a commonly accepted foundation exists 
to develop energy cooperation between States of the Eurasian continent.  
 
As a result, the European Energy Charter (or the Energy Charter Declaration) was signed in The Hague in 
December 1991.   
 
 
Russia and the Energy Charter Treaty 
 
Unlike the European Energy Charter, on the basis of which it was developed and which contains declarations of 
a political nature only, the ECT is a legally binding, multilateral treaty dealing specifically with cooperation within 
the energy sector. The fundamental aim of the ECT is to strengthen the rule of law on energy issues by creating 
a level playing field, with rules to be observed by all States parties to the Treaty, thus minimising the risks 
associated with energy related investments and trade. 
 
The Treaty was signed on 17 December 1994 and entered into force on 16 April 1998. 52 States have signed or 
acceded to the ECT, as well as the European Union and Euratom.  Of these, all have ratified the Treaty except 
for five: Australia, Belarus, Iceland, Norway and the Russian Federation. Today, Belarus is the only signatory 
State applying provisionally the Treaty.  
 
As a signatory, the Russian Federation was legally bound by the ECT, regardless of the fact that it was not 
ratified by the State Duma. This is consistent with Article 45(1) of the Treaty which states that:  
 

“Each signatory agrees to apply this Treaty provisionally pending its entry into force for such signatory in 
accordance with Article 44, to the extent that such provisional application is not inconsistent with its 
constitution, laws or regulations.” 

 
Provisional application is consistent with the constitution, laws or regulations of the Russian Federation.   
Further, when it signed the Treaty, the Russian Federation chose not to opt out of this mechanism of provisional 
application of the Treaty, a possibility provided for under Article 45(2) of the Treaty. Under this provision, if a 
country chooses not to apply the Treaty prior to ratification (such as Australia, Iceland and Norway), it must state 
its decision when signing the Treaty.  
 
 
Provisional Application 
 
Provisional application is a recognised mechanism by which international treaties give rise to legally binding 
rights and obligations immediately following signature. Those rights and obligations can be invoked in relation to 
any signatory that is provisionally applying the treaty. In this respect the ECT is consistent with the Vienna 
Convention on the Law of Treaties 23 May 1969, which codifies the relevant customary rules of international law, 
and expressly provides for the provisional application of treaties. The Vienna Convention expressly governs the 
“provisional application” of treaties in its Article 25: 
 

1. “A treaty or part of a treaty is applied provisionally pending its entry into force if: 
a. the treaty itself provides so; or if 
b. the negotiating States have in some other manner so agreed.  
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2. Unless the treaty otherwise provides or the negotiating States have otherwise agreed, the provisional 

application of a treaty or a part of a treaty with respect to a State shall be terminated if that State 
notifies the other States between which the treaty is being applied provisionally of its intention not to 
become a party to the treaty.” 

 
The Russian Federation, as the successor of the Soviet Union, has a long-standing and consistent practice of 
provisional application of international treaties. These treaties concern areas as varied and sensitive as military 
cooperation, the delimitation of the Russian Federation’s maritime boundaries, the energy sector and trade 
relations with members of the Commonwealth of Independent States. 
 
Provisional application is so common in treaties concluded by the Russian Federation that the mechanism is 
expressly provided for by Russian law:  
 

 Article 23-1 of the Russian Law of 15 July 1995, relating to international treaties of the Russian 
Federation, provides that “a treaty or part thereof may be provisionally applied by the Russian 
Federation pending its entry into force, if the treaty provides so, or, if the signatory states have reached 
agreement to this effect.” 

 
Ratification of the ECT would only have cemented Russia’s commitment to the Treaty.  It does not affect the 
application of the Treaty to past investments during the period of provisional application. 
 
 
Russia’s Withdrawal from the Energy Charter Treaty 
 
On 30 July 2009, the Russian Government announced that it would withdraw from its provisional application of 
the ECT. The decision, pursuant to Article 45, paragraph 3, subparagraph (a) of the ECT, was registered with the 
Government of Portugal, the depositary of the ECT, on 20 August and came into effect after 60 days, on 18 
October 2009. 
 
Member States of the ECT were informed of the decision by the Treaty’s Secretariat. The withdrawal from the 
ECT followed President Dmitry Medvedev’s proposals, in April 2009, for a new energy treaty concept. 
 
Russia’s withdrawal from provisional application limited international legal protection for future energy 
investments in the country.  However, Russia’s withdrawal from provisional application of the ECT had no impact 
on GML’s case, whose investment remained protected as a past investment, and did not affect the rights of other 
existing investors based in an ECT country in Russia’s energy sector, as those investments benefit from a 20-
year survival protection under the terms of the ECT. 
 
Under article 45 (3a) of the Treaty, provisional application may be terminated by a signatory if written notification 
is given to the Charter Treaty Depository. However, under article 45 (3b) of the Treaty, following termination of 
provisional application a signatory remains bound by the Treaty for a further twenty years, with respect to existing 
investments. 
 

		
 


