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Amendments to the Non-Cash Compensation 
Provisions of NASD Rule 2710 and Rule 2810 

I. Introduction 

On April 4, 2003 the National Association of 
Securities Dealers (the “NASD”) filed with the 
Securities and Exchange Commission (“SEC”)1 a 
rule change (the “Rule Change”) relating to the 
receipt of non-cash compensation by NASD 
members in connection with a public offering of 
securities.  The Rule Change amends NASD Conduct 
Rules 2710 (the “Corporate Financing Rule”) and 
2810 (the “Direct Participation Program Rule”).  The 
Rule Change is effective upon filing, but may be 
amended by the NASD after comment. 

Prior to the Rule Change, NASD Rules 
2710(c)(6)(B)(xiii) and 2810(a)(4)(E) prohibited 
NASD members from receiving non-cash 
compensation in excess of $100 per person, per 
issuer, on an annual basis.2  The Rule Change 
                                                 
1  The complete text of the Rule Change is available at 

http://www.nasdr.com/filings/rf03_68.asp (“Rule Change 
Filing”).  The Rule Change is made pursuant to Section 19(b)(1) 
of the Securities Exchange Act of 1934 (the “Exchange Act”). 

2  Prior to the Rule Change, NASD Rule 2710(c)(6)(B) deemed it 
unreasonable, when proposed in connection with a public 
offering of securities, “for a member or person associated with a 
member to accept, directly or indirectly, any non-cash sales 
incentive item including, but not limited to, travel bonuses, 
prizes and awards from an issuer or an affiliate thereof in excess 
of $100 per person per issuer annually.  Notwithstanding the 
foregoing, a member may provide non-cash sales incentive 
items to its associated persons provided that no issuer, or an 
affiliate thereof, including specifically an affiliate of the 
member, directly or indirectly participates in or contributes to 
providing such non-cash sales incentive.” 

 Prior to the Rule Change, NASD Rule 2810(b)(4)(E) provided 
that: “No member or person associated with a member shall 
directly or indirectly accept any non-cash compensation or sales 
incentive item including, but not limited to, travel bonuses, prizes, 
and awards offered or provided to such member or its associated 
persons by any sponsor, affiliate of a sponsor or program. 
Notwithstanding the foregoing, a member may provide non-cash 
compensation or sales incentive items to its associated persons 
provided that no sponsor, affiliate of a sponsor or program, 
including specifically an affiliate of the member, directly or 
indirectly participates in or contributes to providing such non-cash 
compensation. Further, this subparagraph shall not prohibit a 
person associated with a member from accepting any non-cash 
sales incentive item offered directly to that person by a sponsor, 

codifies the NASD’s stated policy, practice and 
interpretation by conforming the Corporate Financing 
Rule and the Direct Participation Program Rule to the 
more detailed non-cash compensation provisions 
found in the NASD Conduct Rules relating to 
Variable Contracts and Investment Companies.3  
Under the Rule Change, the more detailed non-cash 
compensation provisions also apply to the sale and 
distribution of public offerings of securities, and to 
Direct Participation Program securities.   

The Rule Change was prompted by the NASD’s 
concerns that issuers or program sponsors may 
provide rewards to individual broker-dealers and 
registered representatives of such broker-dealers, 
thereby creating “significant point-of-sale incentives 
that may compromise suitability determinations and 
heighten the potential for loss of supervisory control 
over sales practices.”4  In order to alleviate these 
concerns and to increase investor confidence by 
reducing the perception of inappropriate practices, 
the NASD adopted more comprehensive restrictions 
on the receipt of non-cash compensation in the 
Corporate Financing Rule and the Direct 
Participation Program Rule.   

In conformity with the Variable Contracts and 
Investment Company Rules, the Rule Change: 

a. adopts definitions for the terms 
“compensation,” “non-cash compensation,” 
and “offeror”; 

__________________________ 

affiliate of a sponsor or program where:  (i) the aggregate value of 
all such items paid by any sponsor or affiliate of a sponsor to each 
associated person during any year does not exceed $100.00; 
(ii) the value of all such items to be made available in connection 
with an offering is included as compensation to be received in 
connection with the offering for purposes of subparagraph (B); 
and (iii) the proposed payment or transfer of all such items is 
disclosed in the prospectus or similar offering document.” 

3  See NASD Rule 2820 relating to Variable Contracts and Rule 
2830 relating to Investment Companies. 

4  See the Rule Change Filing at “Self-Regulatory Organization’s 
Statement of the Purpose of, and Statutory Basis for, the 
Proposed Rule Change” 
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b. adds express exceptions to the non-cash 
compensation restrictions currently placed 
on NASD members that sell debt, equity, 
DPP and real estate investment trust 
securities; and 

c. prohibits, with certain exceptions, members 
or persons associated with members from 
directly or indirectly accepting or paying any 
non-cash compensation in connection with 
public offerings of debt or equity securities or 
transactions in direct participation programs. 

II. Amendments to Rule 2710  

Compensation, non-cash compensation & offeror 
defined 

The NASD has adopted definitions for the terms 
“compensation,” “non-cash compensation,” and “offeror.”   

• The term compensation is defined to mean “cash 
compensation and non-cash compensation.” 

• The term non-cash compensation is defined to 
mean “any form of compensation received in 
connection with the sale and distribution of 
securities that is not cash compensation, 
including but not limited to merchandise, gifts 
and prizes, travel expenses, meals and lodging.” 

• Finally, the term offeror is defined to mean “an 
issuer, and adviser to an issuer, an underwriter 
and any affiliated person of such entities.”   

Restrictions on non-cash compensation and 
permitted non-cash compensation 

As a result of the Rule Change, NASD members or 
persons associated with NASD members that 
participate in the sale and distribution of a public 
offering of securities are not permitted, directly or 
indirectly, to “accept or make payments or offers of 
payments of any non-cash compensation.”  The 
prohibition against payment or receipt of non-cash 
compensation, however, will not apply with respect to: 

• Gifts that (i) annually do not exceed $100 per 
person per issuer; and (ii) are not preconditioned 
on the achievement of a sales target. 

• An “occasional” meal or a ticket to a sporting 
event, the theater or some other comparable 
entertainment event, “which is neither so 
frequent nor so extensive as to raise any 
question of propriety and is not preconditioned 
on achievement of a sales target.” 

• Payments or reimbursement for expenses 
incurred in connection with meetings held by 
an offeror or by an NASD member for the 
training or education of associated persons of a 
member, provided that: (i) such persons obtain 
the member’s prior approval to attend the 
meeting; (ii) attendance is not conditioned by 
the member or the issuer on the achievement 
of a sales target or on any other incentive 
pursuant to a non-cash compensation 
arrangement permitted by the Corporate 
Financing Rule; (iii) the meeting takes place 
either at an office of the issuer, an affiliate of 
the issuer, the NASD member, at a facility 
located in the vicinity of such office or in a 
regional location with respect to regional 
meetings; and (iv) such payments or 
reimbursements are not applied to cover the 
expenses of the guests of associated persons.  
Consistent with prior guidance from the 
NASD, the payment of certain expenses 
including, but not limited to, golf outings, 
cruises, tours and other entertainment, will not 
be permissible. 

• Non-cash compensation arrangements between 
a member and its associated persons or a 
company that controls a member firm and the 
member’s associated persons, provided that no 
unaffiliated non-member firm or other 
unaffiliated member directly or indirectly 
participates in the member’s or non-member’s 
organization of a permissible non-cash 
compensation arrangement. 

• Contributions by a non-member company or 
another member to a non-cash compensation 
arrangement between a member and its 
associated persons, provided that no 
unaffiliated non-member company or other 
unaffiliated member directly or indirectly 
participates in the member’s or non-member’s 
organization of a permissible non-cash 
compensation arrangement. 

Maintenance of records 

NASD members that receive non-cash compensation, 
other than small gifts or the occasional meal or ticket 
to some entertainment event, are required to maintain 
records that include: 

• the names of the offerors, non-members or 
other members making the non-cash 
compensation contributions; 

• the names of associated persons participating 
in the arrangements; 



  

  

3

• the nature and value of non-cash compensation 
received; 

• the location of training and education 
meetings; and 

• any other information that proves compliance 
with the Rule Change by the member and its 
associated persons.   

III. Amendment to Rule 2810  

The changes to the Direct Participation Program 
Rule are substantively identical to those proposed 
with respect to the Corporate Financing Rule 

In conformity with the proposed rule change to the 
Corporate Financing Rule, definitions of the terms 
“compensation,” “non-cash compensation,” and 
“offeror” have been added to the Direct Participation 
Program Rule.  Furthermore, like the Rule Change 
relating to the Corporate Financing Rule, the Rule 
Change to the Direct Participation Program Rule 
expressly permits: (1) gifts of up to $100 per 
associated person annually; (2) an occasional meal or 
ticket to an entertainment event; (3) payment or 
reimbursement for bona-fide training and education 
meetings; (4) in-house sales incentive programs of 
broker/dealers for their own associated persons; and 

(5) contributions by any non-member company or 
other member to a broker-dealer’s permissible in-
house sales incentive program. 

IV. Conclusion 

The Rule Change is one of several recent rule changes 
by the NASD meant to address possible conflicts of 
interest that can arise as a result of a securities offering 
or distribution of securities.  Specifically, the Rule 
Change is intended to address the problem of sales 
incentives.   

The NASD believes that more comprehensive 
restrictions on the receipt of non-cash compensation 
will help limit potential conflicts of interest in the retail 
brokerage business, thereby helping to boost investor 
confidence.  Furthermore, the Rule Change is 
consistent with the NASD’s policy and practice of 
applying interpretive material relating to the non-cash 
compensation provisions uniformly and consistently to 
all of its rules. 

Because the Rule Change constitutes a stated policy, 
practice, or interpretation with respect to the 
meaning, administration, or enforcement of existing 
rules, it became effective upon filing pursuant to 
Section 19(b)(3)(A)(ii) of the Exchange Act. 

 

 

 

 

 

 

 

 

For more information regarding the Rule Change, or to discuss any of the issues covered in this memorandum, 
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