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Selected Issues Regarding the Formation and 
Registration of United States Broker-Dealers 

1. INTRODUCTION 
In the United States, persons that buy and sell 
securities for the account of others and persons that 
are engaged in the business of buying and selling 
securities for their own account must, absent some 
exemption, be licensed as securities broker-dealers.1  
In addition, new legal or regulatory requirements 
may require the registration of securities industry 
participants as broker-dealers.  For example, the 1999 
Gramm-Leach-Bliley Act’s (“GLBA”) focus on 
“functional” regulation will require the “push out” of 
certain securities activities—notably brokerage—
from banks into U.S. registered broker-dealers. 

Several factors, including the importance of the United 
States capital markets, the increasingly global nature of 
the securities industry, and the convergence of 
securities industry regulation and services, often make 
the presence of a U.S.-registered broker-dealer 
necessary or desirable within the framework of a 
financial institution.  Though there are many benefits 
of maintaining a broker-dealer within the framework 
of a financial institution, broker-dealers remain among 
the most regulated entities in the U.S.  For example: 

• all U.S. broker-dealers are subject to substantial 
regulation by the U.S. Securities and Exchange 
Commission (the “SEC”); 

• in order to conduct business in the U.S., most 
broker-dealers are subject to admission to, and 
regulation by, NASD,2 the self-regulatory 
organization with jurisdiction of the over-the-
counter market; 

• many broker-dealers elect to become members 
of various stock exchanges, such as the New 
York Stock Exchange, and voluntarily submit 

 
                                                           
1  See generally Securities Exchange Act of 1934, as amended, at 

§§15(a) (general registration requirement), 3(a)(4) (definition of 
“broker”), and 3(a)(5) (definition of “dealer”). 

2  NASD was formerly known as the National Association of 
Securities Dealers, Inc.  NASD and other self-regulatory 
organizations, such as stock exchanges, hold those powers 
delegated to them by Congress and by the SEC. 

to the substantial regulation and oversight of 
the exchanges;3 

• in addition to federal regulation, broker-dealers 
are subject to various state securities laws and 
must register, or be exempt from registration, in 
those individual states where they conduct 
business; and 

• broker-dealer personnel must be licensed, or be 
exempt from licensing, in those individual states 
where they conduct business.  

Broker-dealer formation and registration is a complex 
and exacting process, and is one in which the 
prospective registrant is expected to show facility 
with U.S. law and regulation.  Generally speaking, 
the most onerous aspect of the registration process is 
the application for admission to NASD.  Broker-
dealer registration, including admission to NASD 
membership, is a process that, under the best of 
circumstances, requires substantial preparation and 
time.  The application period, which consists of 
several rounds of NASD review and comment, can be 
expected to last four to six months. 

Recently, NASD has shown particular interest during the 
broker-dealer registration process in the following issues: 

• qualification and experience of broker-dealer 
personnel and the scope of the broker-
dealer’s business; 

• licensing of broker-dealer personnel; 

• state registration of broker-dealer personnel; 

• broker-dealer ownership; 

• supervision of personnel, including written 
supervisory, anti-money laundering, and 
business continuity procedures; and 

• management of broker-dealer capital requirements. 
 
                                                           
3  Because the most common membership held by U.S.-registered 

broker-dealers is NASD membership, this client publication 
deals with NASD membership procedures.  The New York 
Stock Exchange maintains similarly rigorous membership 
admission standards. 
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The purpose of this publication is to describe some of 
these issues and to give some sense of the planning 
and analysis that is required prior to and during the 
registration process.  This publication does not purport 
to be a detailed description or analysis of all, or even 
most, of the issues that are routinely raised by NASD 
in its review of pending applications for membership. 

2. QUALIFICATION OF PERSONNEL AND 
SCOPE OF THE BROKER-DEALER’S 
BUSINESS 

2.1 Scope of Business 

In order to be admitted to membership in NASD, a 
broker-dealer must agree to limit its activities to 
those specified in its NASD membership agreement; 
prior to the execution of the membership agreement, 
NASD reviews and approves the broker-dealer’s 
proposed activities.  NASD review requires that a 
broker-dealer submit a business plan with its initial 
application; NASD rules require that the business 
plan contain detailed information describing all 
material aspects of the business that will be 
performed by the broker-dealer, including, but not 
limited to: (a) certain financial information; (b) 
certain information regarding the types of securities 
to be offered and the types of customers to be 
solicited; and (c) a description of the personnel and 
facilities of the broker-dealer. 

2.2 Qualification and Licensing of 
Personnel 

While NASD conducts a review of all aspects of the 
business plan, NASD review of a broker-dealer’s 
proposed activities generally focuses on the qualification 
of the broker-dealer’s personnel to conduct the proposed 
business of the broker-dealer. 

In addition to its review during the application process, 
NASD ensures the qualification of broker-dealers by 
insisting that broker-dealers meet the broker-dealer 
licensing requirements found in NASD’s Rules prior 
to the execution of a membership agreement.4  

 
                                                           
4  For example, see NASD Rules 1021 et. seq. relating to the 

registration of principals, and see also NASD Rules 1031 et. 
seq. relating to the registration of representatives.  

3. REGISTRATION UNDER STATE 
SECURITIES (“BLUE SKY”) LAWS 

In addition to registration with the SEC and 
admission to membership with NASD, broker-dealers 
may also need to register in a particular state.  
Whether a broker-dealer is (or its employees or 
agents are) required to register in a specific state, or 
is required to pass an examination relating to state 
securities regulation, or is otherwise exempt from 
such requirement, must be considered on a case-by-
case basis.   

Within the United States, the process of federal and 
state broker-dealer registration is coordinated through 
NASD’s Central Registration Depository (“CRD”).  
CRD is an electronic system maintained by NASD 
through which registrants and applicants enter basic 
information regarding, among other things, their 
identity, business, and regulatory histories.  In 
addition to the CRD process, many states require an 
applicant broker-dealer to submit information in 
addition to that which is submitted through CRD.   

4. SUPERVISION OF PERSONNEL, 
WRITTEN SUPERVISORY 
PROCEDURES, ANTI-MONEY 
LAUNDERING PROCEDURES, AND 
BUSINESS CONTINUITY PLANS 

In addition to ensuring that broker-dealer personnel 
have sufficient experience and are duly licensed to take 
on their responsibilities, NASD requires that broker-
dealers appropriately supervise their personnel, and 
have substantial written supervisory procedures that are 
designed to ensure compliance with securities laws and 
anti-money laundering regulations.  Business continuity 
procedures are also required. 

Through its review of the broker-dealer’s written 
supervisory procedures, NASD further seeks to 
ensure that the broker-dealer will maintain the 
required books and records.5 

 
                                                           
5  For more information regarding the books and records that must be 

maintained by broker-dealers, see “SEC Amendments to Books and 
Records Requirements for Brokers and Dealers Under the Securities 
Exchange Act of 1934 Take Effect”, currently available at: 
<http://www.shearman.com/documents/CM_04_05_03.pdf>. 
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In recent times, the anti-money laundering activities 
of securities firms have become an area of substantial 
concern for the SEC and NASD.  Broker-dealers are 
among those “financial institutions” subject to the 
requirements of the USA PATRIOT Act of 2001,6 
and are required by NASD regulations to designate 
an anti-money laundering compliance officer and  
to have substantial anti-money laundering policies 
and procedures. 

5. STATEMENT OF THE BROKER-
DEALER’S FINANCIAL POSITION AND 
MANAGEMENT OF BROKER-DEALER 
CAPITAL REQUIREMENTS 

As noted above, the presentation of detailed financial 
information regarding a broker-dealer is required as 
part of the broker-dealer’s business plan.  NASD 
examines the business plan and related financial 
information of the broker-dealer, in part, in order to 
ensure that the broker-dealer, together with its 
financial sponsors, is financially stable. 
 
                                                           
6  For more information regarding the application of the USA 

PATRIOT Act and its associated regulations to broker-dealers, 
see “New Customer Identification Procedure Rules for Brokers 
and Dealers Take Effect”, currently available at: 
<http://www.shearman.com/documents/CM_1003.pdf>. 

6. CONCLUSION 
The process of broker-dealer formation and registration 
is a complex and difficult one and requires careful 
planning and preparation both prior to the submission of 
an application for registration and during the application 
process.  Experience suggests that substantial planning 
and preparation allows applicants to anticipate and 
address many of the major issues that will be raised 
during the application process. 

In addition to the complexity of the registration process, 
management of new broker-dealers must be prepared to 
conduct business in today’s highly regulated 
environment, which requires that all regulated activities 
be adequately supervised and recorded to show 
compliance with such applicable regulations.  The 
preparation that underlies the registration process can 
start a broker-dealer off on the right foot, helping to 
establishing the right mix of policies, procedures and 
attitudes that is required in order to navigate the 
regulations that apply to U.S.-registered broker-dealers. 

 

This memorandum is intended only as a general discussion of these issues. It should not be regarded as legal 
advice. We would be pleased to provide additional details or advice about specific situations if desired. For 
more information on the topics covered in this issue, please contact: 

Charles S. Gittleman 
(212) 848-7317 

cgittleman@shearman.com 

Russell D. Sacks 
(212) 848-7585 

rsacks@shearman.com 

www.shearman.com 

©2004 SHEARMAN & STERLING LLP 
599 Lexington Avenue, New York, NY  10022 

Under the regulations of some jurisdictions, this material may constitute advertising.  As used herein, “Shearman & Sterling”  
refers to Shearman & Sterling LLP, a limited liability partnership organized under the laws of the State of Delaware. 




