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SEC Approves NASD Rule Requiring Brokers 
and Dealers to Appoint a Chief Compliance 
Officer, and Requiring Annual Certification 

of Firm Policies and Procedures 

1. INTRODUCTION AND EXECUTIVE 
SUMMARY 

1.1 Introduction 

On September 10, 2004, the Securities and Exchange 
Commission (the “SEC”) approved1 the proposed 
rule change of the National Association of Securities 
Dealers, Inc. (“NASD”) relating to a proposed 
requirement (a) that each NASD-member broker-
dealer designate a Chief Compliance Officer 
(“CCO”), and (b) that the chief executive officer (or 
equivalent officer) of each NASD-member broker-
dealer (“CEO”) certify annually (i) the member has 
in place processes to maintain written compliance 
and supervisory procedures reasonably designed to 
achieve compliance with applicable securities laws 
and regulations, and (ii) that the chief executive 
officer has conducted one or more meetings with the 
CCO in the preceding 12 months to discuss such 
processes (the “Rule”). 

On September 23, 2004, NASD published a News 
Release regarding the SEC’s adoption of the Rule.2  
In the News Release, NASD stated that it would 
publish a Notice to Members regarding the new 
certification rule.3  The effective date of the Rule is 
December 1, 2004.  
 
                                                           
1 See SEC Release 34-50347, “Self-Regulatory Organizations; 

Order Approving Proposed Rule Change and Amendments Nos. 
1 and 2 hereto by the National Association of Securities 
Dealers, Inc. Relating to Chief Executive Officer Certification 
and Designation of Chief Compliance Officer” ( September 10, 
2004) (the “Adopting Release”), currently available at: 
<http://www.sec.gov/rules/sro/nasd/34-50347.pdf>. 

2 That news release, “SEC Approves NASD Rule On Designating 
CCOs, CEO Certification Of Compliance Processes” 
(September 23, 2004) (the “News Release”), is currently 
available at: <www.nasdr.com>. 

3 That notice to members, NASD Notice to Members 04-79 
(“NTM 04-79”), is currently available at: <www.nasdr.com>. 

1.2 Executive Summary of Rule 3013 

The Rule requires each NASD member broker-dealer 
to designate a CCO, and further requires each NASD 
member’s CEO to certify annually to (a) having in 
place a process to establish, maintain, review, 
modify, and test policies and procedures reasonably 
designed to achieve compliance with applicable 
NASD rules, MSRB rules, and the federal securities 
laws, and (b) having conducted one or more meetings 
with the CCO in the 12 months preceding the date of 
the certification to discuss such processes.  
Concurrently, NASD is publishing interpretive 
material IM-3013 (“IM-3013”), which sets forth a 
detailed form of certification.  Included in the form of 
certification is CEO certification that: 

A. Certifies processes to maintain appropriate 
procedures.  The broker-dealer has in place 
processes to (i) maintain and review policies and 
procedures reasonably designed to achieve 
compliance with applicable securities laws and 
regulations; (ii) modify such policies and 
procedures as changes and events dictate; and 
(iii) test the effectiveness of such policies and 
procedures on a periodic basis. 

B. Certifies regular meetings with the CCO.  The CEO 
has conducted one or more meetings with the CCO 
in the 12 months preceding the certification. 

C. Certifies the submission of a report to the broker-
dealer’s board of directors.  The broker-dealer’s 
processes are evidenced in a report reviewed by the 
CEO and the CCO, and submitted to the member’s 
board of directors and audit committee.4 

According to the NASD, the purpose of the Rule is to 
“bolster investor protection by promoting regular and 
meaningful interaction between senior management 
and compliance personnel to ensure that compliance is 
 
                                                           
4 For more information regarding this reporting requirement, see 

Section 3.4 below. 
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given the highest priority by a Member’s senior 
executive officers.”5  NASD states in Amendment No. 2 
that it believes that a member’s senior management 
should focus “the same attention” to a member’s 
compliance and supervisory policies and procedures as 
is accorded to (i) a member’s revenue-producing 
businesses and (ii) operational requirements such as 
the broker-dealer net capital requirements.6  NASD’s 
proposal seeks to ensure that each broker-dealer has an 
internal mechanism to compel meaningful interaction 
between senior management and compliance 
personnel, with the intended effect that such 
interaction will enhance the quality of members’ 
supervisory and compliance systems. 

2. DESIGNATION OF A CHIEF 
COMPLIANCE OFFICER 

The Rule requires each NASD-member broker-dealer 
designate a principal to serve as chief compliance 
officer, and to identify that person as such on Schedule 
A of Form BD.  In addition to the designation and 
public identification of the CCO by the broker-dealer, 
IM-3013 takes the extraordinary step of underscoring 
the importance of the CCO role to each member 
broker-dealer.  Specifically, IM-3013 notes that the 
CCO is the broker-dealer’s “primary advisor” on its 
compliance strategy, and regarding the policies and 
procedures adopted by the broker-dealer in order to 
comply with the securities laws. 

IM-3013 also notes that the CCO is not precluded 
from holding any other position within the member, 
including the position of CEO, but the NASD 
cautions in IM-3013 that the CCO must be able to 
discharge the duties of a CCO in light of his or her 
additional responsibilities. 
 
                                                           
5 See Sec Release 34-50105, “Self-Regulatory Organizations; 

Notice of Filing of Amendment No. 2 to a Proposed Rule 
Change by the National Association of Securities Dealers, Inc. 
Relating to Chief Executive Officer Certification and 
Designation of Chief Compliance Officer” (July 28, 2004) 
(“Amendment No. 2”).  Currently available at:  
<http://www.sec.gov/rules/sro/nasd/34-50105.pdf>. 

6 NASD has shown considerable recent interest in broker-dealer 
management of supervisory procedures and operating 
requirements.  For more information and for an analysis of some 
of the issues in which NASD has shown recent interest, please see 
“Selected Issues Regarding the Formation and Registration of 
United States Broker-Dealers,” currently available at:  <http:/ 
www.shearman.com/documents/SD_abridged_081704.pdf>. 

3. DESCRIPTION OF REQUIRED 
ANNUAL CERTIFICATION 

3.1 Annual Certification 

In addition to the requirements that each designate and 
publicly identify a CCO, the Rule requires annual 
certification by each broker-dealer’s CEO.  The CEO 
must certify the existence of compliance procedures 
and processes, and that the CEO has conducted one or 
more meetings with the CCO in order to review the 
broker-dealer’s compliance structures.  The content of 
the certification is subject to detailed regulation in  
IM-3013, in which NASD sets forth the specific 
certifications that must be made. 

The purpose of the certification requirement is to 
require that each broker-dealer evidence the existence 
of processes to establish, maintain, review, test and 
modify its compliance and supervisory procedures in 
light of (i) the nature of its business and in light of 
(ii) the laws and rules that regulate the securities 
industry.  The News Release suggests that the fact 
that the CEO is required to make the certification is 
intended to ensure that senior management of each 
broker-dealer is taking steps to create a “culture of 
compliance” within the broker-dealer. 

3.2 Content of Annual Certification 

IM-3013 includes a form of CEO certification.  
Included in this form of certification is CEO 
certification that: 

D. The broker-dealer has in place processes to  
(i) maintain and review policies and procedures 
reasonably designed to achieve compliance 
with applicable securities laws and regulations; 
(ii) modify such policies and procedures as 
changes and events dictate; and (iii) test the 
effectiveness of such policies and procedures 
on a periodic basis. 

A. The CEO has conducted one or more meetings 
with the CCO in the 12 months preceding the 
certification, the subject of which satisfy the 
obligations set forth in IM-3013. 

B. The broker-dealer’s processes are evidenced in a 
report reviewed by the CEO and CCO, and 
submitted to the member’s board of directors and 
audit committee.  

C. The CEO has consulted with the CCO and other 
officers, as applicable, and such other employees, 
outside consultants, lawyers and accountants, to 
the extent deemed appropriate, in order to attest to 
the statements made in this certification. 



SHEARMAN & STERLING LLP 
Chief Compliance Officer Designation and Chief Executive Officer Certification 

  
 3 

  

NASD clarifies in IM-3013 that the purpose of the 
Rule is to ensure that senior management of a broker-
dealer is paying adequate attention to the compliance 
issues facing that broker-dealer.  Consequently, 
compliance with the periodic and content requirements 
in IM-3013 relating to, for example, meetings between 
the CEO and the CCO will not, in and of itself, 
necessarily satisfy the obligations for any particular 
firm.  The nature and amount of contact between the 
CEO (and senior management) and the compliance 
officers for the broker-dealer will, according to NASD, 
“vary with the facts and circumstances of a member’s 
business activities and organizational structure.”7 

3.3 Content of the CEO’s meetings with 
the CCO 

As described above, the CEO’s annual certification 
includes a certification that the CEO has met regularly 
with the CCO in order to address certain issues.  
Specifically, the CEO certification must indicate that 
the CEO and CCO have (1) discussed and reviewed 
the matters that are the subject of the certification;  
(2) discussed and reviewed the member’s compliance 
efforts as of the date of such meetings; and  
(3) identified and addressed significant compliance 
problems and plans for emerging business areas. 

IM-3013 suggests two purposes underlying the 
meetings between the CEO and the CCO.  First, 
NASD seeks to ensure that each broker-dealer’s 
senior compliance officer be an important aspect of 
that broker-dealer becoming comfortable with its 
annual certification requirements.  To this end, 
NASD states in IM-3013 that it is “expertise in the 
process of compliance that makes the chief 
compliance officer an indispensable party to enable 
the chief executive officer to reach the conclusions 
stated in the certification.”8  Second, it is the stated 
intention of NASD to use its rule-making authority to 
create regular and significant interaction between 
senior management and the chief compliance officer 
regarding the broker-dealer’s compliance program. 
 
                                                           
7 See IM-3013. 
8 NASD further suggests in IM-3013 that by virtue of the CCO’s 

position and experience, any certification made by a chief 
executive officer under “circumstances where the chief 
compliance officer has concluded, after consultation, that there 
is an inadequate basis for making such certification” would be 
in every case conduct inconsistent with the broker-dealer’s 
required “standards of commercial honor” and with “just and 
equitable” principles of trade.  This language intentionally 
describes a violation of NASD Rule 2110. 

3.4 Required Annual Report to the 
broker-dealer’s Board of Directors 

Included among the requirements of the CEO’s 
annual certification—and thus indirectly among the 
requirements of the Rule—is the requirement that the 
broker-dealer’s compliance processes be evidenced in 
a report reviewed by the CEO and the CCO, and 
submitted to the member’s board of directors and 
audit committee.9 

IM-3013 notes that the report required to be presented 
to the board of directors and audit committee must 
document the NASD member’s processes for 
establishing, maintaining, and testing its compliance 
procedures.10  NASD states that the report must be 
produced prior to execution of the certification, and 
must be reviewed not only by the CEO and the CCO, 
but by any other officer(s) that the member deems 
necessary in order to make the required certification, 
of which the report forms a part. 

NASD states in IM-3013 that the report should  
(a) “include the manner and frequency in which the 
processes are administered,” as well as (b) identify the 
officers and supervisors who have responsibility for 
the administration of compliance processes within the 
broker-dealer.  IM-3013 also notes that the report does 
not need to contain any of the conclusions that are 
reached by the broker-dealer as a result of following its 
internal processes.  NASD also notes in IM-3013 that 
the report may be combined with any other compliance 
report or other similar report required by any other 
self-regulatory organization.11 
 
                                                           
9 IM-3013 notes that if a broker-dealer is not structured to include a 

board of directors, or an audit committee, then it must have the 
report reviewed by its governing body and/or committee(s) that 
serve functions similar to a board of directors and audit committee. 

10  This requirement is related to another new NASD Rule, 
Conduct Rule 3012, which requires among other things, that 
each member must designate one or more principals who will 
establish, maintain, and enforce a system of supervisory 
procedures that test and verify that the member’s procedures are 
reasonably designed to comply with applicable regulations.  
NASD has described the requirements of new Rule 3012, as 
well as recent amendments to Rule 3010, in Notice to Members 
04-71, which is currently available at: <www.nasdr.com>. 

11 However, if the required report to the board of directors and audit 
committee is combined with some other report prepared by the 
broker-dealer, then three conditions apply:  first, the report must be 
“clearly titled in a manner indicating that it is responsive to the 
requirements of the certification.”  Second, NASD members that 
submit any report to NASD in response to an NASD request must 
submit such report in its entirety.  For example, if, on a routine 
examination, NASD examiners requested copies of the report 
produced pursuant to IM-3013, and such report was combined with 
another regulatory or internal audit report, then the entire report 
would have to be submitted to NASD in response to the NASD’s 
request.  Finally, the ability of NASD members to combine the 
report with other reports does not relieve the broker-dealer’s 
responsibility to makes the report by IM-3013 in a timely manner. 
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3.5 Timing of compliance 

The effective date of the Rule is December 1, 2004.  
As noted in NTM 04-79 and the News Release, 
member firms must designate on Schedule A of Form 
BD12 a chief compliance officer by the effective date.  
CEOs of member firms must execute their first 
certifications within one year of that effective date.  

4. CONCLUSIONS 
In addition to the complexity of the regulatory process 
that broker-dealers face today, NASD has, through the 
Rule and through IM-3013, taken substantial steps to 
 
                                                           
12 The designation of a person on Schedule A of Form BD will 

generally cause that person to be a “restricted person” for 
purposes of the NASD’s “New Issue Rule,” Conduct Rule 2790.  
For more information regarding the New Issue Rule, please see 
“NASD Rule 2790 Revises Restrictions on the Purchase and 
Sale of Initial Equity Public Offerings,” currently available at 
<http://www.shearman.com/documents/AM_10_11_03.pdf>. 

underscore their belief that the most senior 
management of broker-dealers must be prepared to 
conduct business in today’s highly regulated 
environment.  That environment requires not only that 
all regulated activities to be adequately supervised and 
recorded to show compliance with applicable 
regulations, but also that broker-dealers have 
procedures in place that are designed to ensure 
compliance with applicable regulation—and processes 
to test such procedures. 

NASD is clearly placing not only the ultimate onus 
for compliance, but also the onus for review and 
supervision of the policies and procedures of the 
broker-dealer, on each broker-dealer’s senior 
management.  In issuing IM-3013 concurrent with 
the adoption of the Rule, NASD is seeking to use the 
regulatory process to place in the hands of senior 
management the responsibility to foster the “culture 
of compliance,” that is required in order to navigate 
the maze of regulations that apply to U.S.-registered 
broker-dealers today.  
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