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NASD Extends the Effective Date of the Uniform Branch Office 
Definition for Broker-Dealers, and Issues Joint Guidance on 
Branch Office Issues 

I. Introduction 
On September 9, 2005, the Securities and Exchange 

Commission (the “SEC”) approved a proposed rule 

change of the National Association of Securities Dealers, 

Inc. (“NASD”) relating to the definition of “branch office” 

found in NASD Conduct Rule 3010(g)(2), and concurrently 

approved a proposed rule change of the New York Stock 

Exchange, Inc. (the “NYSE”) relating to the definition of 

“branch office” found in NYSE Rule 342.1  As amended, 

the new uniform branch office definition is referred to in 

this publication as the “Uniform Branch Office Definition”. 

On March 22, 2006, the SEC received a rule amendment 

proposal, effective upon filing, by which NASD has 

extended the effective date of the amendments to 

Conduct Rule 3010 (which defines the term “branch 

office”) from May 1, 2006 to July 3, 2006.2  NASD has, 

through the same filing, extended from May 1, 2006 to July 

3, 2006 the transition deadline for (a) preparation and 

filing of Form BR (Uniform Branch Office Registration 

Form) and (b) filing requirements in respect of Form U4 

(Uniform Application for Securities Industry Registration or 

Transfer) for associated persons, each for firms with branch 

offices in existence before the close of business on October 

14, 2005.  The March 22, 2006 filing by NASD does not 

propose any changes to the text of NASD rules. 

Simultaneously, NASD and the NYSE have published joint 

guidance, in the form of frequently asked questions, 

relating to the new Uniform Branch Office Definition. 

The purpose of this client publication is to report the 

time extension and to briefly summarize the NASD 

and NYSE joint interpretive guidance.  This 

publication is not, and does not purport to be, a 

complete discussion of these issues.  Interested 

persons should feel free to contact any of the 

Shearman & Sterling LLP personnel listed at the end 

of this client publication. 

II. Summary of the Uniform Branch 
Office Definition 

Under the Uniform Branch Office Definition, a “branch 

office” is defined as any location “where one or more 

associated persons of a member [firm] regularly conducts 

the business of effecting any transactions in, or inducing 

or attempting to induce the purchase or sale of any 

security, or any location held out as such.”
 

 The Uniform 

Branch Office Definition contains important exclusions 

from the definition of “branch office”, namely: 

i. a location that operates as a back office;  

ii. a representative’s primary residence, provided it is not 

held out to the public as an office, and certain other 

conditions are satisfied;3 

iii. a location, other than the primary residence, that is 

used for less than 30 business days annually for 

securities business, and is not held out to the public as 

an office;4 

iv. a location of convenience used occasionally and by 

appointment;  

v. a location used primarily for non-securities business 

and from which less than 25 securities transactions are 

effected annually;  

vi. the floor of an exchange; and  

vii. a temporary location used as part of a member’s 

business continuity or disaster recovery plan.  
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III. Extension of effectiveness by NASD 
NASD has extended the effective date of the Uniform 

Branch Office Definition from May 1, 2006 to July 3, 

2006, which is now also the deadline for (a) preparation 

and filing of new branch office registration form, Form 

BR, and (b) completing required Form U4 filings for 

associated persons, each for firms with branch offices in 

existence before the close of business on October 14, 2005. 

IV. Joint interpretive guidance published by 
NASD and the NYSE 

Simultaneously, NASD and the NYSE have published 

joint interpretive guidance (the “Joint Guidance”) 

regarding the Uniform Branch Office Definition in the 

form of a series of “frequently asked questions”.  A 

number of issues are covered by the Joint Guidance.  

Among the issues on which NASD and the NYSE provide 

interpretive guidance are: 

 What constitutes “regularly conducting the business 

of effecting transactions” for purposes of the 

Uniform Branch Office Definition. 

 What activities constitute “non-sales locations” for 

purposes of the exemptions found in the Uniform 

Branch Office Definition for “non-sales” and “back 

office” locations. 

 How an associated person using his or her primary 

residence as an unregistered branch office may 

publicize that office. 

 Electronic surveillance of “primary residence” offices. 

 What satisfies the requirement that offices of 

convenience be used only “occasionally”. 

 Whether a NASD or NYSE member must register its 

main or non-U.S. offices as branch offices. 

 Whether the registration of offices on Form BR 

constitutes an expansion of business for purposes of 

NASD Rule 1017. 

A description of each of these items follows.  Please note 

that this publication is not a complete discussion of the 

Joint Guidance.  Interested persons should feel free to 

contact any of the Shearman & Sterling LLP personnel 

listed at the end of this client publication. 

4.1 What constitutes “regularly conducting the 
business of effecting transactions”? 

The Uniform Branch Office Definition states that a 

“branch office” is an office where associated persons of a 

broker-dealer “regularly conduct the business of effecting 

any transactions in” securities.  The Joint Guidance states 

that such activities would include: 

 Soliciting new accounts or orders; 

 Opening new accounts; 

 Accepting or executing new orders; and 

 Making recommendations with respect to securities 

transactions. 

4.2 What activities constitute “non-sales 
locations” for purposes of the exemptions 
found in the Uniform Branch Office Definition 
for “non-sales” and “back office” locations? 

NASD Rule 3010(g)(2)(A)(i) and NYSE Rule 342.10(A) 

provide an exception from branch office registration for 

administrative and other “non-sales” locations.  Those rules 

exclude from the definition of “branch office” any “location 

that is established solely for customer service and/or back 

office type functions where no sales activities are conducted 

and that is not held out to the public as a branch office”.   

The Joint Guidance provides important information 

regarding this exception.  Specifically, the Joint Guidance 

clarifies that: 

 Associated persons conducting business on behalf of a 

broker-dealer may not recommend securities, or 

communicate with customers or the public for 

purposes of inducing or accepting orders for 

transactions in securities.  Communications of a 

clerical or administrative nature are permitted from 

such “non-sales” offices. 
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 Solicitation of investment banking services does not 

by itself require registration as a branch office if 

“such investment banking services are not 

performed from the location”.5 

 An office that is used solely for proprietary trading 

or securities lending can be considered to be a 

“non-sales” location, provided that no other sales 

activities are conducted at the location and that the 

location is not held out to the public as a branch office. 

4.3 How may an associated person using his 
or her primary residence as an unregistered 
branch office publicize that office? 

The Uniform Branch Office Definition contains an 

exception from the definition of “branch office” for 

primary residences that are used as offices, provided that 

such offices meet a number of criteria.6  In response to 

questions from members, the NASD and NYSE state in 

the Joint Guidance that: 

 The address of an unregistered location that is the 

primary residence of an associated person may not 

be used in a telephone directory, on business cards, on 

stationery, or on advertising or sales literature, as any 

such use would constitute “holding out” the location 

for purposes of the Uniform Branch Office Definition. 

 The telephone number of an unregistered location, 

or a mobile telephone number, may be used on such 

communications (e.g., in a telephone directory), 

provided that the communication also includes the 

telephone number of the branch office or OSJ with 

which the associated person is affiliated. 

4.4 Electronic surveillance of “primary 
residence” offices. 

The Joint Guidance notes that in order to avail itself of 

the “primary residence” exception found in the Uniform 

Branch Office Definition, electronic communications 

(e.g., electronic mail) must be “transmitted through the 

member’s electronic system”.  With respect to 

surveillance of electronic mail and other electronic 

communications, the Joint Guidance notes that: 

 Such communications must take place over systems 

that are reviewable by the branch office to which the 

associated person working from a “primary 

residence” office is designated. 

 All electronic communications made by an 

associated person of a NASD or NYSE member 

working from a “primary residence” office must be 

made through the member’s electronic mail or other 

systems, and may not be made through personal 

electronic mail or other electronic accounts. 

4.5 What satisfies the requirement that offices 
of convenience be used “occasionally”? 

NASD Rule 3010(g)(2)(A)(iv) and NYSE Rule 342.10(D) 

permit an exception for “offices of convenience” that are 

“used occasionally and by appointment”.  The Joint 

Guidance states that in order to qualify as an “office 

of convenience” for purposes of this exception, the 

associated person working from such an office: 

 May not establish regular business hours at that 

location, or otherwise hold out the office location as 

being a branch or other location of the NASD or 

NYSE member; 

 May not meet with “walk-in” customers at the 

office location. 

4.6  Must a NASD or NYSE member broker-
dealer register its main or non-U.S. offices 
as branch offices? 

With respect to the main offices of member broker-

dealers, the Joint Guidance states that:  

 “A member must register its main office as a branch 

office if the activities at such location satisfy the 

definition of ‘branch office.’” 
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Similarly, with respect to non-U.S. offices of member 

broker-dealers, the Joint Guidance states that: 

 “Members must register any foreign office that 

satisfies the definition of ‘branch office.’”7 

4.7 Does the registration of offices on Form 
BR constitute an expansion of business for 
purposes of NASD Rule 1017? 

NASD Rule 1017 requires that member broker-dealers file 

an application with NASD for material changes to the 

business of the broker-dealer, which, subject to the “safe 

harbor” found at IM-1011, can include material 

expansions of the number of branch offices operated by 

the broker-dealer.  Though the adoption of the Uniform 

Branch Office Definition may require the registration of a 

number of branch offices that were previously unregistered, 

NASD clarifies as part of the Joint Guidance that the 

registration of an office that was existing at or before the 

effective date of the Uniform Branch Office Definition will 

not by itself constitute a material change in the broker-dealer’s 

business for purposes of Rule 1017.  NASD notes that: 

“Registering an office existing at or prior to the 

time of the effective date of the Uniform 

Definition will not, in and of itself, be considered 

a material change in business for purposes of 

NASD Rule 1017, as no increase or change in the 

number of offices is taking place due to the 

registration.  Similarly, those existing offices that 

become branches pursuant to the amended rule 

will not create any new impact to a member’s safe 

harbor expansion allowance, as the safe harbor 

provision already contemplates both registered 

and unregistered offices. 

Additionally, any member that is currently 

operating pursuant to a membership agreement 

that contains a restriction on business expansions 

will be able to register those existing office 

locations as branch locations, if required, without 

violating that restriction, as the number of offices 

to which a member is restricted already includes 

registered and unregistered offices. 

Members are cautioned that, while the mere 

registration of an existing office as a branch 

office will not trigger a NASD Rule 1017 filing 

requirement, the addition and registration of new 

branches may constitute a material change in 

business, depending on facts and circumstances, 

and require NASD approval through the 

membership application process.”  (Footnote 

omitted, emphasis in original.)8 

V. Conclusion 
The adoption of an expansive Uniform Branch Office 

Definition recognizes a number of trends within the 

industry, including consolidation and coordination of 

regulation (and regulatory activity), growth in the number 

of branch offices of broker-dealers, and the increasing use 

of technology by U.S. broker-dealers.   

For more information relating to the Adopted Rules, 

please feel free to contact any of the Shearman & Sterling 

LLP personnel listed at the end of this client publication 
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Endnotes 
1. For more information regarding the uniform branch office definition, please see “SEC Approves NASD and NYSE Uniform Branch Office Definition 

for Broker-Dealers” (October 2005), currently available at: http://www.shearman.com/cm_102005. 

2. The SEC release relating to NASD’s extension, “Self-Regulatory Organizations; National Association of Securities Dealers, Inc.; Notice of Filing 
and Immediate Effectiveness of a Proposed Rule Change Extending the Effective Date of the Uniform Branch Office Definition and Related 
Interpretive Material and Extending the Transition Deadline for Compliance with Form BR and Form U4 Filing Requirements” (SEC Release 34-
53538) is currently available at: http://sec.gov/rules/sro/nasd/2006/34-53538.pdf.  NASD has also published a Notice to Members describing the 
extension and publishing the joint guidance regarding the uniform branch office definition, “Uniform Branch Office Definition” (March 2006) (“Notice 
to Members 06-12”), currently available at the NASD’s Internet Website,   http://www.nasd.com.  The NASD has also provided a more technical 
and procedural set of questions and answers entitled “Branch Office Registration”, which document is also available at the NASD’s Internet 
Website, www.nasd.com. 

3. Note, however, that NASD and the NYSE have placed substantial additional limitations on the exclusion of primary residences from the definition of 
“branch office”; those limitations are described below at endnote 6, and in our earlier publication, “SEC Approves NASD and NYSE Uniform Branch 
Office Definition for Broker-Dealers” (October 2005), currently available at: http://www.shearman.com/cm_102005. 

4. Other conditions also apply to this exclusion; please see “SEC Approves NASD and NYSE Uniform Branch Office Definition for Broker-Dealers” 
(October 2005), currently available at: http://www.shearman.com/cm_102005. 

5. See Notice to Members 06-12 at page 4. 

6. See Notice to Members 06-12 at page 5.  For more information regarding the “primary residence” exception, please see “SEC Approves NASD and 
NYSE Uniform Branch Office Definition for Broker-Dealers” (October 2005), currently available at: http://www.shearman.com/cm_102005. 

7. See Notice to Members 06-12 at page 10.  For a discussion of the effect of the Uniform Branch Office Definition on non-U.S. offices of international 
securities enterprises, please see Charles S. Gittleman and Russell D. Sacks, “SEC approves NASD and NYSE uniform branch office definition for 
broker-dealers”, Journal of Investment Compliance (Vol. 6, No. 2, pp. 4 – 9) (2005) at pages 6-7. 

8. See Notice to Members 06-12 at page 11. 

This memorandum is intended only as a general discussion of these issues.  It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations. 

For more information on the topics covered in this issue, please contact: 

Charles S. Gittleman 
New York 
+1.212.848.7317 
cgittleman@shearman.com 

Russell D. Sacks 
New York 
+1.212.848.7585 
rsacks@shearman.com 
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