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NASD revises proposals to amend the corporate financing 
rules with respect to regulation of shelf offerings 
Background 
On April 28, 2006, the National Association of Securities 

Dealers, Inc. (“NASD”) filed a revised proposal to change 

NASD Rule 2710 (the “Corporate Financing Rule”) as it 

relates to shelf offerings (the “Proposal” or “Proposed 

Rule”).1  The Proposal seeks to respond to comments 

received by the Securities and Exchange Commission 

(“SEC”), and to provide additional changes in light of the 

SEC’s December 2005 Securities Offering Reforms.2 

The Corporate Financing Rule is intended to ensure the 

fairness and reasonableness of underwriting terms and 

arrangements entered into by NASD members engaged in 

most public offerings.  As a means of ensuring such 

fairness and reasonableness, the NASD requires in many 

public offerings, among other things, the filing of certain 

information and documents with the NASD for review.  

Pursuant to SEC Rule 461, not later than the time of filing 

__________________________________ 
1  The rule change proposal also proposes changes to NASD Rule 2810 

(relating to Direct Participation Programs), IM-2440-1 (the “Mark-Up Policy”) 
and Schedule A to the NASD By-Laws.  The Proposal is filed with the SEC as 
SR-NASD-2004-022 and can be found on the NASD’s Internet website at 
http://www.nasdr.com under “Rule Filings.”  For more information regarding 
the Corporate Financing Rule, see “SEC Adopts Major Changes to NASD 
Corporate Financing Rule,” available at http://www.shearman.com/sf_0404.  
For more information regarding the initial proposals that precede the Proposed 
Rule, please see “NASD Reissues Proposals to Amend the Corporate 
Financing Rule with respect to Regulation of Shelf Offerings,” available at 
http://www.shearman.com/cm_0404.  Future Shearman & Sterling LLP 
publications with respect to the Corporate Financing Rule will be available at 
the Internet website of Shearman & Sterling LLP, http://www.shearman.com. 

2  For more information regarding the Securities Offering Reforms, please see "Securities 
Offering Reform Proposals," available at http://www.shearman.com/cm_012005/, and 
"Securities Offering Reform 2005," available at http://www.shearman.com/cm_120105/.  
Shearman & Sterling acted as counsel to the SIA's Corporate Financing 
Committee in respect of its 2005 comment letter. 

the last amendment prior to a registration statement 

being declared effective, a registrant must inform the SEC 

whether the NASD has issued a statement indicating that 

the NASD has no objections to the underwriting terms 

and arrangements.  Without such “no objections,” the 

SEC may refuse to accelerate the effective date.3 

The Proposed Rule seeks to accommodate certain concerns 

of commentors and recognizes the impact of the recent 

Securities Offering Reform by amending the rules by which 

NASD members participate in public offerings, including 

shelf offerings, by, among other things, (1) revising the 

exemptions from the filing requirements of the Corporate 

Financing Rules for shelf offerings, offerings by “Well-

Known Seasoned Issuers” (“WKSIs”),4 and offerings of 

foreign governments, (2) altering the filing processes for 

certain shelf offerings, and (3) changing the manner in 

which compensation is determined in shelf offerings. 

Below is a summary of the Proposed Rule, following which 

is a detailed discussion of the specific proposals contained 

in the Proposed Rule as revised in response to comments. 

__________________________________ 
3  See 17 C.F.R. § 230.461(b)(6) (2005). 
4  The SEC defines a “WKSI” as an S-3 eligible issuer that, among other 

requirements, has either (i) a worldwide market value of its outstanding voting 
and non-voting common equity held by nonaffiliates of $700 million or more, or 
(ii) has issued in the last three years at least $1 billion aggregate principal 
amount of non-convertible  securities, other than common equity, in primary 
offerings for cash, not exchange, under the Securities Act of 1933, as 
amended.  For the full definition of WKSI, see 17 C.F.R. § 230.405 (2005). 
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Summary of the Proposed Rule 
The Proposed Rule, as reissued, provides four principal 

changes to the Corporate Financing Rule.  The proposals 

are as follows: 

(a) Filing Exemptions for seasoned issuer, WKSIs, 

sovereign entities and market transactions.  

Under the Proposed Rule, the NASD eliminates 

the present filing exemption for certain shelf 

offerings, but provides for three new exemptions: 

(i) a “Seasoned Issuer Exemption” that incorporates 

an exemption for offerings by WKSIs not subject 

to NASD Rule 27205,  but, otherwise, retains much 

of the present shelf offering exemption, (2) an 

exemption for any debt offering issued by a 

foreign sovereign government, and (3) a “Shelf 

Takedown Exemption,” intended as a market 

transaction exemption, for shelf offerings of equity 

and convertible debt securities that meet certain 

enumerated criteria, including volume limitations 

and compensation limited to an amount permitted 

under NASD IM-2440-1, the “Mark-Up Policy.” 

(b) Filing Procedures.  The Proposed Rule clarifies the 

requirements and procedures for filings of shelf 

offerings, providing specified criteria for “Initial 

Filings,” which may be made by either the issuer 

or an underwriter, and “Subsequent Filings” to be 

made by underwriters participating in a takedown.  

In addition, the Proposed Rule provides for “life of 

shelf” clearance, permitting reliance by underwriters 

on a “no objections” opinion received in connection 

with a shelf registration statement unless there were 

material changes to the information on which the 

NASD based its “no objections.”   

(c) Codification of methods of calculating underwriters’ 

compensation for certain shelf offerings.  In the 

absence of an agreement providing the amount of 

__________________________________ 
5  NASD Rule 2720 applies to those offerings in which the underwriter is an 

affiliate of the issuer, or where the underwriter has a conflict of interest with 
the issuer, which is defined to mean ownership of 10% or more of the issuer’s 
equity, preferred equity, or subordinated debt. 

compensation, the Proposed Rule computes 

compensation to be received by members 

participating on a principal basis in a shelf 

offering for purposes of the Corporate Financing 

Rule by one of potentially three methods: the 

“resale,” “national best bid,” and “initial resale 

price” methods. 

Each of these is described in greater detail below. 

Exemptions from NASD Filing and Review 
The Proposal seeks to eliminate the exemption found at 

Rule 2710(b)(7)(C) for certain shelf offerings by seasoned 

issuers.  However, in doing so, the Proposed Rule provides 

three new exemptions from the filing requirements of the 

Corporate Financing Rule, (1) a “seasoned issuer exemption,” 

which includes an exemption for WKSIs, (2) an exemption 

for debt securities of foreign sovereign issuers, and (3) a 

“shelf takedown exemption” for smaller market transactions. 

Proposed Exemption for WKSIs under the new “Seasoned 

Issuer Exemption” 

While several commenters recommended the elimination 

of any filing requirement for shelf offerings that are eligible 

to use Form S-3 or Form F-3,6  the NASD maintains that 

the current form requirements are not sufficiently rigorous 

as to render the review of underwriting terms and 

arrangements by the NASD unnecessary. 

As a result, the Proposed Rule’s “seasoned issuer” 

exemption retains much of the present shelf exemption 

in NASD Rule 2710(b)(7)(C), but recognizes offering 

the new category of WKSIs.  The Proposed Rule would 

exempt from filing those offerings which meet the following 

requirements, except where the particular shelf offering is 

otherwise subject to NASD Rule 2720: 

__________________________________ 
6  The present requirements for use of the Form S-3 are, among other requirements, 

that the issuer have been a reporting company for a minimum of one year and 
have a public float of at least $75 million. 
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(a) offerings by a company that has been subject to 

the reporting requirements of Section 13(a) or 15(d) 

of the Act for at least 36 calendar months and is 

current in its reporting obligations or by its majority 

owned subsidiary registered on the company's Form 

S-3 or F-3, and at the time of the takedown, either: 

(i) has registered the offering with the 

Commission on registration statement 

Form S-3 and the aggregate market value 

of the company's voting stock held by 

nonaffiliates is at least $150 million or, 

alternatively, at least $100 million and 

the stock has had an annual trading 

volume of at least three million shares; or 

(ii) has registered the offering with the 

Commission on registration statement 

Form F-3 and the aggregate market value 

worldwide of the company's voting stock 

held by non-affiliates is the equivalent of 

at least $300 million; 

(b) offerings registered with the Commission on Form 

F-10 by a foreign private issuer incorporated or 

organized under the laws of Canada or any Canadian 

province or territory and offered pursuant to 

Canadian reporting requirements for at least 36 

calendar months and at the time of the takedown, 

is current in its reporting obligations and the 

aggregate market value of the company's outstanding 

equity is at least (CN) $360 million; and 

(c) offerings by an issuer that meets the eligibility 

requirements established by the Commission for a WKSI 

at the time of the member's proposed participation. 

Proposed Exemption for Certain Foreign Sovereign Issuers 

Several commenters proposed the expansion of the 

present filing exemption for foreign sovereign governments 

with investment grade rated debt.  Under the present rule, 

governments without investment grade debt must file with 

the NASD because, as commentors noted, foreign 

sovereign governments cannot presently avail themselves 

of the present shelf offering exemption.7 

Responding to these comments, the NASD has proposed 

an exemption for offerings of securities by a foreign 

sovereign government, regardless of status as an issuer of 

investment grade securities.8  Of note, however, is that 

the exemption does not extend to offerings of securities 

guaranteed by the government or its instrumentalities.   

Proposed “Shelf Takedown Exemption” 

While the NASD provided in its initial proposal for a 

“market transactions exemption,” the proposal met with 

concerns from commenters.  Commenters stated that the 

market transaction exemption was too narrow and would 

thus require filing many ordinary market transactions not 

commonly viewed by the market as distributions of securities.  

In response to these and other comments, the NASD revised 

the Proposed Rule to eliminate the “market transactions 

exemption,” and replace it with a “shelf takedown 

exemption.”  Pursuant to the proposed “shelf takedown 

exemption,” a filing with the NASD will not be required 

for shelf takedowns of equity (or convertible-to-equity 

debt) securities if all of the following conditions are met: 

(a) the shelf offering is not the initial public offering 

of the issuer's equity securities, and does not occur 

within 90 days of the issuer's initial public offering; 

(b) the issuer has been a reporting company under 

Section 13(a) or 15(d) of the Exchange Act for at least 

90 days and is current in its reporting obligations; 

(c) the participating member has not entered into any 

underwriting, distribution, equity line or other 

agreement with the issuer or any selling security 

holder with respect to the securities offered; 

__________________________________ 

7  In addition, one commenter noted that underwriting compensation in connection 
with offerings by foreign sovereign issuers is typically less than 1% of the offering 
and that foreign sovereign issuers do not require the regulatory protections 
provided against overreaching by underwriters. 

8 See Proposed Rule 2710(b)(7)(G). 
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(d) the number of securities in the takedown, when 

aggregated with all other securities of the same 

class sold by the participating member in takedowns 

of the issuer's securities during the preceding 90 

days, shall not exceed the greater of: 

(i) the average weekly reported volume of 

trading in the security over the four weeks 

prior to the transactions, provided, however, 

that the aggregate amount of securities 

sold in any single day in solicited transactions 

shall not exceed 40% of the weekly reported 

volume of trading; or 

(ii) 1% of the total number of the class of 

securities outstanding, based on the most 

recent report or statement published by the 

issuer, subject to the daily limit on solicited 

transactions in subparagraph (i) above; 

(e) notwithstanding the above sales volume limitations, 

the participating member sells the securities in agency 

transactions that are unsolicited9 and the member 

does no more than execute the order or orders to sell 

the securities as agent and receives no more than the 

usual and customary broker's commission; 

(f) the participating member does not receive 

compensation (including the mark-up, mark-down, 

or commission) that exceeds the amount permitted 

under NASD IM-2440, the Mark-Up Policy; 

(g) the participating member has not acquired any 

“item of value,” as that term is used for purposes 

of the Corporate Financing Rule, in connection 

with its participation in the shelf offering;10  and 

__________________________________ 
9  The NASD states that an unsolicited agency transaction includes sales in 

response to (i) inquiries by the member of other brokers or dealers that have 
indicated an interest in the securities within the preceding 60 days, (ii) 
inquiries by the member of its customers who have indicated an unsolicited 
bona fide interest in the securities, or (iii) the publication by the member of bid 
and ask quotations for the security provided the member has published bona 
fide bid and ask quotations for the security prior to the takedown. 

10  This prohibition on the receipt of any item of value as compensation excludes 
any mark-up, mark-down, or commission received in connection with the 
market transaction. 

(h) the participating member is not an affiliate of the 

issuer, does not have a conflict of interest under 

NASD Rule 2720 and is not required to comply 

with NASD Rule 2710(h). 

The Proposal states that the shelf takedown exemption is 

intended to exempt from the filing requirements those 

transactions that are more akin to ordinary market transactions, 

rather than “distributions.”  Consequently, compensation of 

members will be regulated by the Mark-Up Policy, rather than 

the guidelines of the Corporate Financing Rule. 

Changes to Shelf Offering Filing Procedures 
General Filing Requirement 

Absent an applicable exemption, the Corporate Financing 

Rule requires the filing by underwriters participating in a 

public offering of certain information and documents for 

review by the NASD.  With respect to shelf offerings, the 

Proposed Rule clarifies that such filing must occur before 

the underwriter sells any securities in any takedown.11   In 

addition, the Proposal requires that the NASD “provide an 

opinion to the member or that covers the member” stating 

that it has no objections to the proposed underwriting 

terms and arrangements prior to the commencement of 

selling efforts.12 

The Proposed Rule presents the shelf offering filing in two 

distinct stages: (i) the Initial Filing, which may be made by 

either an issuer or the member, and (ii) the Subsequent 

Filing by the member. 

Initial Filings 

The Proposed Rule codifies the current practice permitting 

issuers to make filings with the NASD in order to provide 

__________________________________ 
11  See Proposed Rule 2710(b)(4)(A)(iii).  This practice recognizes that issuers 

will frequently file a base shelf registration statement with the SEC prior to the 
naming of underwriters or a contemplated takedown.  By providing certain 
information to the NASD prior to the naming of underwriters, or prior to the 
contemplation of a specific transaction, it permits the issuer to more quickly 
undertake NASD review of transactions.   

12  See Proposed Rule 2710(b)(4)(B)(ii). 
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general information regarding the issuer and its relationships 

with any NASD members and to pay the required NASD 

filing fee.13  Where the issuer has filed with the NASD 

upon the filing of the registration statement, the named 

underwriters will still be required to make a subsequent 

filing pursuant to the Corporate Financing Rule in order 

to provide the specifics of any takedown. 

Where a filing with the NASD has not been made by either 

the issuer or another NASD member, the participating 

NASD members will be required to make an initial filing 

and pay the required fee prior to participation in a 

takedown from a shelf registration statement.14 

Subsequent Filings 

If the initial filing was made by the issuer or another 

member, and the new member’s participation is not covered 

by a “no objections” opinion and the takedown is not 

exempt from filing, the Proposed Rule requires the 

members participating in the takedown to make a 

“Subsequent Filing.”15   However, the Proposed Rule 

permits documents and information previously submitted 

in an initial filing to be incorporated by reference.   

In order to facilitate a quicker review process, the NASD 

has in its recent amendment to the Proposed Rule described 

the development of an automatic review and clearance 

(“ARC”) process available for, among other things, 

Subsequent Filings by NASD members participating in a 

shelf takedown.  The ARC is intended to provide “instant 

clearance” upon a subsequent filing with the COBRADesk 

system, the NASD’s automated filing system, provided the 

NASD has already issued a “no objections” opinion and 

there are no material changes in the underwriting terms 

and arrangements. 

__________________________________ 
13  See Proposed Rule 2710(b)(10)(A)(i). 
14  See Proposed Rule 2710(b)(10)(A)(ii). 
15  See Proposed Rule 2710(b)(10)(A)(iii). 

“Life of Shelf” Filings 

The Proposed Rule makes special provisions for members 

that received a “no objections” opinion in connection with 

a shelf registration statement.  Such members will not be 

required to make a subsequent filing in order to participate 

in future takedowns provided that: (i) the shelf registration 

statements disclose a maximum amount of underwriting 

compensation that will not be exceeded by participating 

members in takedowns, (ii) there is no material change to 

the underwriting compensation arrangements or conflict 

of interest information provided in the filing on which the 

NASD relied in issuing the “no objections” opinion,16  and 

(iii) the member complies with any other conditions that 

may be specified in the “no objections” opinion.17 

It is important to note that “life of shelf” treatment is 

afforded only to those members identified in the “no 

objections” opinion as a participant in the offering, 

typically pursuant to the same underwriting agreement.  

While commenters recommended that no filing be 

required for a new underwriter in a takedown so long as 

the form of underwriting agreement is the same as that 

previously reviewed, the NASD takes the position that shelf 

takedown exemptions are specific to each underwriter.  

Consequently, reliance by one underwriter on a previous 

“no objections” does not permit the reliance by a new 

underwriter, notwithstanding the similarity of the operative 

agreement.  A filing, therefore, may be required where an 

underwriter not so identified in the “no objections” opinion 

participates in an offering from a shelf registration statement. 

__________________________________ 
16  The NASD states that a “material change” would include a conflict of interest 

under Rule 2720 or the receipt of underwriting compensation in excess of the 
maximum amount that was disclosed in connection with the no objections 
opinion.  A “material change” would not include changes to the amount or 
value of securities sold in subsequent takedowns or adding a new member to 
the existing underwriting agreement. 

17  See Proposed Rule 2710(b)(10)(A)(iv). 
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Methods for Calculating Underwriters’ 
Compensation in Shelf Offerings 
In determining the amount of compensation to be 

received by underwriters in connection with shelf 

offerings, the NASD will continue to look to the governing 

agreement between the underwriters and the issuer, 

typically the underwriting agreement.  In the absence of 

such an agreement, the Proposed Rule seeks to specify the 

methods by which the compensation will be computed for 

purposes of the Corporate Financing Rule.  Specifically, 

the compensation to be deemed received by the 

underwriters in connection with participation in a shelf 

offering where there is no agreement is calculated as follows: 

(a) Agency Transactions.  In agency transactions 

where the commission is not governed by an 

agreement, the compensation for purposes of the 

Corporate Financing Rule is equal to the amount 

of the actual commission that is, or is to be received, 

in connection with the sale of the securities. 

(b) Principal Transactions.  In principal transactions 

in which the compensation is not governed by an 

agreement, the NASD will use the difference 

between the purchase price and the sale price of 

the security.18  If, however, the security is an 

“actively-traded security,”  the compensation may 

be calculated as the difference between the 

purchase price of the security and either: 

(i) the “national best bid,”19  provided the 

security is an equity security under 

Section 3(a)(11) of the Securities 

Exchange Act of 1934, as amended; or 

__________________________________ 
18  For these purposes, an “actively-traded security” is defined in SEC Regulation M. 
19  “National best bid” is defined in SEC Regulation NMS at Rule 600(b)(42). 

(ii) the initial resale price of the security, if 

one of two specified transaction size-

related conditions are met.20   

The compensation, as measured by one of the three 

methodologies above, forms the baseline to which the 

NASD will add any item of value received by NASD 

members and/or their related persons close in time to the 

shelf offering.   

Conclusion 
The NASD, in revising the Proposed Rule in order to 

respond to certain comments and the implementation of 

the Securities Offering Reforms, continues to seek to 

achieve the conflicting goals of increasing the scope and 

complexity of the Corporate Financing Rule while at the 

same time using technology to streamline the process by 

which issuers may come to the market with shelf offerings.  

However, the NASD may in many places have added 

complexity to compliance with the Corporate Financing 

Rule.  Comments on the new round of the Proposed Rule 

are due 21 days after publication of the Proposed Rule in 

the Federal Register. 

For more information regarding the issues described in 

this client publication, please contact any of the 

Shearman & Sterling attorneys listed below.

__________________________________ 
20  The alternative conditions are that either (i) the purchase price of the 

securities in the takedown exceeds $50 million and at least 25% of the 
securities are sold at the initial resale price or lower, or (ii) at least 50% of the 
securities are sold at the initial resale price or lower. 
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This memorandum is intended only as a general discussion of these issues. It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations if desired.   

For more information on the topics covered in this issue, please contact: 

Charles S. Gittleman  
New York 
+1.212.848.7317 
+1.212.848.4039 fax 
cgittleman@shearman.com 

Russell D. Sacks  
New York 
+1.212.848.7585  
+1.646.848.7585 fax 
rsacks@shearman.com 

Damien A. Grierson 
New York 
+1.212.848.4468  
+1.646.848.4468 fax 
damien.grierson@shearman.com 

  

599 LEXINGTON AVENUE  |  NEW YORK  |  NY  |  10022-6069 |  WWW.SHEARMAN.COM 
©2006 Shearman & Sterling LLP. As used herein, “Shearman & Sterling” refers to Shearman & Sterling LLP, a limited liability partnership organized under the laws of the State of Delaware. 


