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SEC Approves Minor Amendments to FINRA “New Issue” 
Rule 2790 Relating to IPO Directed Share Programs 

I. Introduction and Summary of FINRA 
Rule 2790 

On June 7, 2007, the Securities and Exchange Commission 

(“SEC”) approved a rule filing proposal (the “Amended 

Rule”) made by the Financial Industry Regulatory 

Authority (“FINRA”)1 in respect of FINRA’s “new issue” 

rule, Conduct Rule 2790 (the “New Issue Rule”).2  On 

August 6, 2007 , FINRA issued Regulatory Notice 07-34 

stating an effective date for the Amended Rule of 

September 5, 2007.3 

                                                 
1 On July 26, 2007, the SEC approved the merger of the regulatory operations 

of the New York Stock Exchange and the National Association of Securities 
Dealers, Inc. (the “Merger”).  See “Order Approving Proposed Rule Change to 
Amend the By-Laws of NASD to Implement Governance and Related 
Changes to Accommodate the Consolidation of the Member Firm Regulatory 
Functions of NASD and NYSE Regulation, Inc.”, SEC Release 34-56145 (July 
26, 2007), currently available at http://sec.gov/rules/sro/nasd/2007/34-
56145.pdf.  FINRA commenced operations on July 30, 2007.  Information 
regarding the Merger is available at the FINRA Internet website: 
www.finra.org. 

2 For more information regarding the New Issue Rule, please see “NASD Rule 
2790 Revises Restrictions on the Purchase and Sale of Initial Equity Public 
Offerings”, currently available at 
http://www.shearman.com/documents/AM_10_11_03.pdf.  For a description of 
certain amendments that were made in order to clarify the operation of the 
New Issue Rule in respect of ‘flow-through’ vehicles such as business 
development companies, and in respect of non-U.S. entities, please see “SEC 
Approves Amendments to NASD “New Issue Rule” 2790”, currently available 
at http://www.shearman.com/cm_0805/. 

3  See “‘New Issue’ Rule: SEC Approves Amendments Relating to the Issuer-
Directed Provisions of Rule 2790”, FINRA Regulatory Notice 07-34.  FINRA 
Regulatory Notices are available at the FINRA Internet Website: 
www.finra.org. 

The adoption of the Amended Rule4 follows the 2004 

implementation of the New Issue Rule, which itself is the 

successor to the former “Hot Issue” Interpretation. 

Subject to certain exceptions, the New Issue Rule 

prohibits the sale of “new issue” securities (generally, 

initial public offerings of equity securities) to any account 

in which certain enumerated classes of “restricted” 

persons hold any beneficial interest.  The New Issue Rule 

was enacted in order to: 

▪ Ensure that FINRA members make a bona fide public 

offering of securities at the public offering price; 

▪ Ensure that FINRA members do not withhold 

securities in a public offering for their own benefit or 

use such securities to reward certain persons who are in 

a position to direct future business to the member; and  

▪ Ensure that industry “insiders”, including members 

and their associated persons, do not take advantage of 

their “insider” position in the industry to purchase hot 

issues for their own benefit at the expense of public 

customers. 

The amendments to the New Issue Rule: 

▪ Clarify the prohibition on issuer-directed allocations 

of new issues to broker-dealers; and 

                                                 
4  See SEC Release No. 34-55878, “Self-Regulatory Organizations; National 

Association of Securities Dealers, Inc.; Order Approving Proposed Rule 
Change Relating to the Application of NASD Rule 2790 to Issuer-Directed 
Securities” (June 7, 2007), currently available at: 
http://www.sec.gov/rules/sro/nasd/2007/34-55878.pdf  (the “Adopting 
Release”). 
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▪ Codify certain existing FINRA interpretive guidance 

stating that the prohibitions of the New Issue Rule will 

not apply where a broker-dealer does not underwrite 

any portion of the offering, does not solicit or sell any 

new issue securities in the offering, and has no 

involvement in the issuer’s allocation decisions with 

respect to the new issue securities in the offering.  

The amendments become effective on September 5, 

2007.5 

A brief description of the Amended Rule follows.  Please note 

that this publication does not purport to be a comprehensive 

discussion of the New Issue Rule or of the Amended Rule.  

Persons interested in the operation of the New Issue Rule 

should feel free to contact any Shearman & Sterling LLP 

attorney listed on the last page of this publication. 

II. Description of 2007 Amendments to the 
New Issue Rule  

2.1 Broker-dealers may not purchase in IPO directed 
share programs 

Under the New Issue Rule, new issue securities may not 

be allocated to restricted persons.  However, under New 

Issue Rule 2790(d), an exception is made for directed 

share programs, in which the issuer of the securities, and 

not the FINRA member broker-dealer, allocates the new 

issue securities.   

Old Rule 

Under Rule 2790(d)(1) as it existed prior to the Amended 

Rule, the prohibitions on purchase and sale did not apply 

to securities that: 

“are  specifically directed by the issuer to persons that 

are restricted under the rule; provided, however, that 

securities directed by an issuer may not be sold to or 

                                                 
5  FINRA has announced the effective date in a Regulatory Notice.  See “‘New 

Issue’ Rule: SEC Approves Amendments Relating to the Issuer-Directed 
Provisions of Rule 2790”, FINRA Regulatory Notice 07-34.  FINRA Regulatory 
Notices are available at the FINRA Internet Website: www.finra.org. 

purchased by an account in which any [broker-dealer 

personnel] or [finders and fiduciaries in relation to the 

offering of new issue securities have] a beneficial 

interest, unless such person, or a member of his or her 

immediate family, is an employee or director of the 

issuer, the issuer's parent, or a subsidiary of the issuer 

or the issuer's parent. […]” 

Amended Rule 

Under the Amended Rule, the proviso found at New Issue 

Rule 2790(d)(1) is expanded to include broker-dealers 

themselves. 

The Amended Rule clarifies that broker-dealers themselves 

are prohibited from purchasing new issue securities in 

issuer-directed share programs.  Prior to this amendment, 

Rule 2790(d)(1) did not specify that broker-dealers 

themselves were ineligible purchases.  The proposing 

release for the Amended Rule suggests that FINRA 

believed that the Rule was intended to prohibit such 

purchases, stating that: 

“As discussed above, Rule 2790(d)(1) permits allocations 

of new issue securities by the  issuer to an account in 

which broker-dealer personnel, finders or fiduciaries, 

or certain members of their immediate family have a 

beneficial interest, if such persons, or members of their 

immediate family, are employees or directors of the 

issuer, the issuer’s parent, or a subsidiary of the issuer 

or the issuer’s parent.  However, NASD does not see 

any corresponding basis to justify new issue allocations 

from the issuer to a broker-dealer.  The conditions in 

Rule 2790(d)(1) generally are inapplicable to a broker-

dealer.  Moreover, we have noted under the current 

Rule that to the extent that broker-dealer personnel 

have a beneficial interest in a broker-dealer, the broker-

dealer would be subject to the limitations in Rule 

2790(d)(1).  The proposed rule change would establish 

a more direct prohibition against purchases of new 

issues by broker-dealers.”6 

                                                 
6  See “National Association of Securities Dealers, Inc.; Notice of Filing of 

Proposed Rule Change Relating to the Application of NASD Rule 2790 to 
Issuer-Directed Securities”, Exchange Act Release 34-55128 (January 18, 
2007) at page 7 (“Proposing Release”). 
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2.2 The New Issue Rule will not apply to offerings 
where broker-dealers’ participation is limited, 
provided certain criteria are met 

Under the Amended Rule, FINRA will provide an 

exception under New Issue Rule 2790(d) for securities 

that are specifically directed by the issuer and are part of 

an offering in which no broker-dealer: 

(A) Underwrites any portion of the offering;  

(B) Solicits or sells any new issue securities in the 

offering; and 

(C)  Has any involvement or influence, directly or 

indirectly, in the issuer’s allocation decisions with 

respect to any of the new issue securities in the offering. 

2.3 Effectiveness of the Amended Rule 
The Proposing Release states that the effective date of the 

proposed rule change would be announced in a Regulatory 

Notice to be published no later than 60 days following SEC 

approval of the Amended Rule.7  FINRA has now published 

Regulatory Notice 07-34 stating that the effective date of 

the Amended Rule is September 5, 2007. 

 

7 See the Proposing Release at page 8. 

III. Conclusion 
The New Issue Rule continues to be one of the most 

complex and wide-reaching of the FINRA Conduct Rules.  

The Amended Rule adds complexity to the organization of 

directed share programs, and requires broker-dealers that 

administer such programs to take the additional 

restriction added by FINRA into account.  The Amended 

Rule also provides an additional exception to compliance 

with the New Issue Rule, albeit one that applies in very 

specific situations. 

For more information regarding the application of the 

New Issue Rule to broker-dealers or to private funds such 

as hedge funds, private equity funds and venture capital 

funds, please feel free to contact the Shearman & Sterling 

LLP attorneys listed below.

 

 

This memorandum is intended only as a general discussion of these issues.  It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations if desired.   

For more information on the topics covered in this issue, please contact: 

Charles S. Gittleman 
New York 
+1.212.848.7317 
+1.212.848.4039 fax 
cgittleman@shearman.com 

Russell D. Sacks 
New York 
+1.212.848.7585 
+1.646.848.7585 fax 
rsacks@shearman.com 
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