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SEC Proposes Amendments to the Exemptions Available 
to Certain Non-U.S. Broker-Dealers under Rule 15a-6 

On June 27, 2008, the U.S. Securities and Exchange 

Commission (the “SEC”) proposed amendments (the 

“Proposed Amendments”) to the exemptions for non-U.S. 

broker-dealers under Rule 15a-6 (“Rule 15a-6” or the 

“Rule”) of the U.S. Securities Exchange Act of 1934, as 

amended (the “Exchange Act”).  The Proposed Amendments 

appear in Release No. 34-58047, entitled “Exemption of 

Certain Foreign Brokers or Dealers” (the “Release”).1  The 

SEC has requested comments by September 8, 2008. 

I. Introduction 
Broker-dealers2  located outside the United States 

that effect securities transactions with persons in the 

United States (including solicitation of those 

transactions) are required to register with the SEC, 

unless an exemption from registration is available.  

Rule 15a-6 under the Exchange Act, which the SEC 

adopted in 1989, currently provides a conditional 

exemption from broker-dealer registration for non-

U.S. broker-dealers falling under the definition of 

 

1 A copy of the Release is available on the SEC’s website at 
http://www.sec.gov/rules/proposed/2008/34-58047.pdf. 

2  The term “broker” is generally defined in the Exchange Act as a person 
engaged in the business of effecting transactions in securities for the account of 
others.  The term “dealer” is defined in the Exchange Act as a person engaged 
in the business of effecting transactions in securities for his or her own account. 

“foreign broker or dealer”3 that engage in certain activities 

involving certain U.S. investors.Since the adoption of 

Rule 15a-6, SEC Staff has expanded its scope through “no 

action” and other interpretive guidance.4  

In response to the increased internationalization in 

securities markets and advancements in technology and 

communication services, the SEC has proposed 

amendments to Rule 15a-6 to update and expand the 

scope of the Rule, including incorporation of much of 

the existing interpretive guidance.  In particular, the 

Proposed Amendments would generally expand the 

categories of U.S. investors that non-U.S. broker-dealers 

may solicit and reduce the role U.S.-registered broker-

dealers play in intermediating transactions effected by 

non-U.S. broker-dealers on behalf of certain U.S. 

investors, while increasing the role of non-U.S. broker-

dealers in effecting such transactions. 

 

3 Rule 15a-6(b)(3) defines a “foreign broker or dealer” as any non-U.S. resident 
person (including any U.S. person engaged in business as a broker or dealer 
entirely outside the United States, except as otherwise permitted by this rule) 
that is not an office or branch of, or a natural person associated with, a 
registered broker or dealer, whose securities activities, if conducted in the 
United States, would be described by the definition of “broker” or “dealer” in 
Sections 3(a)(4) or 3(a)(5) of the Exchange Act. 

4  For example, see the SEC “no action” Letter re:  Securities Activities of U.S.-
Affiliated Foreign Dealers (January 30, 1996) (the “Seven Firms Letter”), Letter 
re:  Securities Activities of U.S.-Affiliated Foreign Dealers (April 9, 1997) (the 
“Nine Firms Letter”), and Letter from the SEC to Shearman & Sterling LLP 
(November 28, 2007) (the “LiquidityHub Letter”).  For more information 
regarding Rule 15a-6 and the associated interpretive guidance, please see 
Charles S. Gittleman, “SEC Loosens Regulation of Foreign Broker-Dealers”, 
International Financial Law Review, October 1997. 
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This publication is intended to serve as a general 

discussion of the Proposed Amendments to Rule 15a-6, 

and does not purport to be a complete discussion of the 

issues that are described herein.  If you wish to receive 

more information regarding the Proposed Amendments 

or the impact the Proposed Amendments would have on 

the current exemptions under the Rule, you may contact 

any of the Shearman & Sterling LLP attorneys listed on 

the last page of this publication. 

II. Executive Summary of the Proposed 
Amendments 

The Release proposes changes to the manner in which 

non-U.S. broker-dealers would be permitted to interact 

with certain U.S. investors.  Among the key changes 

proposed in the Release are the following: 

 Extension of Rule 15a-6 to Qualified Investors.  The 

threshold for determining the categories of U.S. 

investors that non-U.S. broker-dealers may solicit 

(including through the provision of research) would 

generally be broadened to include institutional 

investors and natural persons that own or invest 

$25 million or more.  The terms “U.S. institutional 

investor” and “major U.S. institutional investor” are 

eliminated in favor of “qualified investor.” 

 Trades Solicited by Non-U.S. Broker-dealers.  The 

obligations of U.S.-registered broker-dealers in 

transactions involving solicitations in the United 

States by non-U.S. broker-dealers would be reduced 

and streamlined. 

 First, if specific criteria are met (including that 

the non-U.S. broker-dealer conducts a “foreign 

securities business”), then the non-U.S. broker-

dealer would be permitted to effect all aspects 

of securities transactions on behalf of qualified 

investors, including settlement of the 

transaction and maintaining custody of 

qualified investor funds and securities in 

relation to transactions.   

 Second, if the non-U.S. broker-dealer does not 

conduct a “foreign securities business”, then the 

non-U.S. broker-dealer would be able to effect 

transactions with qualified investors, provided 

that a U.S.-registered broker-dealer effects the 

transaction in a manner similar to that required 

by the Rule.   

 The Proposed Amendments would codify existing 

“no action” guidance with respect to: 

 dealings between non-U.S. broker-dealers and 

U.S.-resident fiduciaries;   

 certain familiarization communications by non-

U.S. option exchanges.   

 Elimination of the chaperoning requirement 

found in the Rule.   

III. Overview of the Current Rule 

3.1 Background 
In order to facilitate access to non-U.S. markets by U.S. 

investors and to provide guidance to non-U.S. broker-

dealers5 seeking to solicit brokerage business from 

persons in the United States, the SEC adopted 

Rule 15a-6 in 1989 and issued subsequent guidance 

that expanded the ability of unregistered non-U.S. 

broker-dealers to conduct securities transactions with 

U.S. customers.   

Rule 15a-6 provides conditional exemptions from 

registration under the Exchange Act that permit non-U.S. 

broker-dealers to engage in certain activities in the United 

States and/or with U.S. persons without having to register 

 

5 Rule 15a-6(b)(3) defines a “foreign broker-dealer” as any non-U.S. resident 
person (including any U.S. person engaged in business as a broker or dealer 
entirely outside the United States, except as otherwise permitted by this rule) 
that is not an office or branch of, or a natural person associated with, a 
registered broker or dealer, whose securities activities, if conducted in the 
United States, would be described by the definition of “broker” or “dealer” in 
Sections 3(a)(4) or 3(a)(5) of the Exchange Act. 
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with the SEC.  The activities that non-U.S. broker-dealers 

may engage in under this regulatory framework include: 

 Effecting unsolicited transactions. 

 Provision of research reports to certain U.S. 

institutional investors without “follow-up” 

solicitation of transactions. 

 Effecting solicited transactions (including the 

distribution of research) with U.S. institutional 

investors with the assistance of a U.S.-registered 

broker-dealer intermediary, the role of which varies 

based on certain criteria, the most important of 

which is whether the client is a “major U.S. 

institutional investor” (generally, a person that 

owns or invests $100 million or more) or a “U.S. 

institutional investor” (generally, an enumerated 

institutional investor owning or investing less than 

$100 million); and  

 Effecting transactions on any terms with certain 

specified counterparties, notably any U.S.-

registered broker-dealer, or any bank acting in 

accordance with an exemption from the broker-

dealer registration requirements. 

3.2 Unsolicited Transactions 
Under Rule 15a-6, non-U.S. broker-dealers are 

permitted to effect transactions not involving 

“solicitation” of U.S. persons without being required 

to register under the Exchange Act.   

The SEC generally views a “solicitation” broadly as “any 

affirmative effort by a broker or dealer intended to induce 

transactional business for the broker-dealer or its affiliates.”6   

Solicitation includes both efforts to develop an ongoing 

securities business relationship and efforts by a broker-

dealer to induce a single transaction.  Conduct deemed to 

 

6 See Rule 15a-6 Proposing Release, 53 Fed. Reg. 23645, 23650 text 
accompanying n.54 (June 23, 1988). 

be solicitation includes making telephone calls to U.S. 

investors, advertising circulated or broadcast in the 

United States, business development activities, such as 

holding investment seminars in the United States and the 

making of recommendations to generate transactions 

with customers.  Only where a U.S. investor located in the 

United States initiates a transaction with the non-U.S. 

broker-dealer entirely independent of any inducement by 

or contact with the non-U.S. broker-dealer would the 

broker-dealer be exempt from registering under the 

Exchange Act.  In such cases, since the U.S. investor 

would be taking the initiative to trade outside the United 

States with non-U.S. broker-dealers, there is no reason to 

expect these non-U.S. broker-dealers to be subject to U.S. 

broker-dealer requirements.   

However, since the SEC interprets the meaning of 

“solicitation” very broadly, relatively few transactions 

qualify for exemption of unsolicited transactions, and this 

exemption has been of limited use for broker-dealers that 

conduct ongoing businesses. 

3.3 Provision of Research Reports 
The provision of research reports to U.S. investors 

constitutes solicitation by a broker-dealer.  However, 

since the SEC has stated that it does not want to 

restrict the ability of U.S. investors to obtain non-U.S. 

research reports where adequate safeguards are 

present, Rule 15a-6 currently permits non-U.S. 

broker-dealers to provide research reports to “major 

U.S. institutional investors”,7 provided:  (i) the 

research reports do not recommend that the investor 

use the non-U.S. broker-dealer to effect trades in any 

security, (ii) the non-U.S. broker-dealer does not 

initiate follow-up contacts, (iii) transactions in 

securities covered by the research reports are effected 

through a U.S.-registered broker-dealer, and (iv) the 

 

7 “Major U.S. institutional investor” is defined to include any entity that owns, 
controls or manages assets in excess of $100 million, including investment 
advisors, whether or not registered under the U.S. Investment Advisors Act of 
1940. 
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research is not provided pursuant to a soft-dollar 

arrangement with the U.S. investor.8   

3.4 Solicited Transactions 
Under the current Rule, if a non-U.S. broker-dealer 

wishes to solicit investors in the United States but has not 

registered as a U.S. broker-dealer or established a 

subsidiary or other affiliate that is registered as a U.S. 

broker-dealer, it may currently do so only with respect to 

“U.S. institutional investors”9 or “major U.S. institutional 

investors”,10 provided a U.S.-registered broker-dealer 

intermediates certain aspects of the transactions.  In 

particular, the U.S.-registered broker-dealer is required to 

effect certain aspects of the transactions with such 

investors, excluding the negotiation of the terms and, 

with respect to non-U.S. securities, the physical execution 

of the trades in non-U.S. markets or on non-U.S. 

exchanges.  The U.S.-registered broker-dealer must also 

issue all required confirmations and account statements 

to the U.S. institutional investor or major U.S. 

institutional investor.  In addition, the U.S.-registered 

broker-dealer is responsible for the extension of any 

credit to these investors in connection with the purchase 

of the securities, must maintain required books and 

records relating to the transactions, and must maintain 

sufficient net capital in compliance with the requirements 

of the Exchange Act and deliver and safeguard funds and 

securities in connection with the transactions.  

Furthermore, the U.S.-registered broker-dealer must take 
 

8 Soft-dollar arrangements are arrangements where there is an express or implied 
understanding that the U.S. investor will direct commissions income to the non-
U.S. broker-dealer. 

9 As defined in Rule 15a-6, the term “U.S. Institutional Investor” generally 
includes:  Investment advisers registered under the Investment Company Act of 
1940, banks, savings and loan associations, insurance companies, business 
development companies, or small business investment companies, or 
employee benefit plans as defined in Rule 501(a)(1) of Regulation D of the 
Securities Act of 1933, as amended (the “Securities Act”), private business 
development companies as defined in Rule 501(a)(2) of the Securities Act, an 
organization as described in Section 501(c)(3) of the Internal Revenue Code, or 
a trust, as that term is used in Rule 501(a)(3) of the Securities Act. 

10 See footnote 2 above. 

responsibility for certain key sales activities, including 

“chaperoning” the contacts of “foreign associated 

persons”11 with U.S. institutional investors.12  This 

involves an associated person of the U.S.-registered 

broker-dealer accompanying foreign associated persons 

on visits with U.S. investors and participating in 

communications between the foreign associated persons 

and U.S. institutional investors. 

3.5 Counterparties and Specific Customers 
Under Rule 15a-6, non-U.S. broker-dealers may currently 

solicit transactions from the following five categories of 

persons without being required to register as a U.S. 

broker-dealer:  (i) U.S.-registered brokers (acting as 

either a principal or for the account of others) or certain 

banks acting pursuant to an exemption under the 

Exchange Act, (ii) certain international organizations and 

their agencies (such as the World Bank), affiliates and 

pension funds, (iii) non-U.S. persons temporarily present 

in the United States with whom the non-U.S. broker-

dealer had a pre-existing relationship, (iv) any agency or 

branch of a U.S. person permanently abroad, and (v) U.S. 

citizens residing outside the United States, as long as the 

transactions occur outside the United States and the non-

U.S. broker-dealer does not target identifiable groups of 

such U.S. citizens. 

 

11 The term “foreign associated person” is defined for these purposes under U.S. 
law to include any natural person domiciled outside the United States who is an 
“associated person”, as defined in the Exchange Act, of the non-U.S. broker-
dealer, and who participates in the solicitation of a U.S. institutional investor or 
a major U.S. institutional investor.  Generally speaking, the Exchange Act 
defines associated persons of a broker-dealer to be persons, including 
employees and others, who are under the control of the broker-dealer. 

12 Under the Nine Firms Letter, the “chaperoning” requirement is somewhat 
relaxed for visits to the U.S. by non-U.S. broker-dealers dealing solely with 
major U.S. institutional investors. 
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IV. Proposed Amendments to Rule 15a-6 

4.1 Extension of Rule 15a-6 to Qualified Investors 
The Proposed Amendments expand the categories of U.S. 

investors with whom non-U.S. broker-dealers may 

interact with respect to the provision of research reports 

and, with a few limited exceptions, the categories of U.S. 

investors with which the non-U.S. broker-dealer may 

interact with respect to solicited transactions, as 

described in more detail below.   

The Release states the SEC’s belief that advancements in 

communications and other technology have made it 

increasingly likely that a broader range of persons have 

the necessary skills and experience to assess 

independently the integrity and competence of non-U.S. 

broker-dealers providing access to the non-U.S. 

markets.13  The SEC has proposed using the term 

“qualified investor”, which already exists under the 

Exchange Act, as a threshold for purposes of determining 

an investor’s sophistication and likely level of experience 

with non-U.S. securities and non-U.S. markets.14  

The primary distinction between a “major U.S. 

institutional investor” as used under the current version 

of Rule 15a-6 and a “qualified investor” is the threshold 

value of assets or investments owned or invested and the 

inclusion of natural persons.  Under the Proposed 

Amendments, non-U.S. broker-dealers would generally 

be able to interact with U.S. institutional investors with 

$25 million or more in investments, while currently they 

may only interact with U.S. institutional investors or 

major U.S. institutional investors, as defined in the Rule.  

Notably, non-U.S. broker-dealers would also be able to 

interact with natural persons who own or invest not less 

than $25 million in investments.   
 

13 See the Release at page 15.   

14 A “qualified investor” as defined under Section 3(54)(A) of the Exchange Act, 
includes any bank or foreign bank, broker, dealer, savings association, the 
government of any foreign country, and any corporation or natural person that 
owns or invests not less than $25 million in investments. 

In certain circumstances, the qualified investor would be 

a more restrictive term and exclude persons that are 

currently included in the scope of U.S. institutional 

investor or major U.S. institutional investor, such as with 

respect to certain employee benefit plans and trusts.  In 

each such instance, the relevant entity would require 

greater investment experience than under the current 

rules.  The SEC has justified this more restrictive 

approach in light of the expanded activities in which non-

U.S. broker-dealers would be permitted to engage in and 

the reduced role that would be played by the U.S.-

registered broker-dealer under the Proposed 

Amendments.   

4.2  Unsolicited Transactions 
With respect to the exemption under Rule 15a-6 for 

unsolicited transactions, the SEC has not proposed any 

substantive amendments and confirmed its expectation 

that relatively few transactions would qualify for the 

exemption.15   

4.3 Provision of Research Reports 
In the Release, the SEC has proposed to retain the current 

exemption with respect to the provision of research 

reports under Rule 15a-6.  However, the SEC has 

proposed to expand the class of investors to which non-

U.S. broker-dealers may provide research reports directly 

from major U.S. institutional investors to qualified 

investors.  Subject to the requirements enumerated 

currently under Rule 15a-6 with respect to the provision 

of research reports, the non-U.S. broker-dealer would be 

permitted to furnish research reports to qualified 

investors and effect transactions in the securities 

discussed in the research reports with or for those 

qualified investors to the same extent currently permitted 

under the rules with respect to major U.S. institutional 

 

15 See the Release at page 22. 



6 

 

investors.16  The SEC states that under the proposed 

conditions, the direct distribution of research to qualified 

investors would be consistent with the free flow of 

information across national boundaries without raising 

substantial investor protection concerns.17  However, it 

should be noted that the non-U.S. broker-dealer would 

not be permitted to follow-up the distribution of the 

research with direct contact, so the proposed changes to 

the Rule would be of only limited value to the businesses 

of most non-U.S. broker-dealers.   

4.4 Solicited Transactions 
The Proposed Amendments would significantly revise the 

conditions under which a non-U.S. broker-dealer could 

solicit transactions to U.S. investors under Rule 15a-6.  In 

particular, the Proposed Amendments would reduce and 

streamline the obligations of the U.S. -registered broker-

dealer in connection with these transactions and, in certain 

transactions, permit a non-U.S. broker-dealer to provide 

full service brokerage including, for example, the provision 

of custodial services and margin along with effecting 

securities transactions on behalf of qualified investors.   

Under the Proposed Amendments, a non-U.S. broker-

dealer that solicits the purchase or sale of securities by a 

qualified investor would need to engage a U.S.-registered 

broker-dealer under one of two exemptive approaches, 

referred to as “Exemption (A)(1)” and 

“Exemption (A)(2)”.  Under each of these exemptions, the 

relevant U.S.-registered broker-dealer would have fewer 

obligations than under the current rules and the non-U.S. 

broker-dealer would be permitted to play a greater role in 

effecting any resulting transactions.  The two primary 

differences between the proposed exemptions are that (i) 

Exemption (A)(1) may only be used by non-U.S. broker-

dealers that conduct a “foreign business”, while 

Exemption (A)(2) could be used by all non-U.S. broker-

dealers; and the non-U.S. broker-dealers; and (ii) the 

 

16 See Section 3.3 above. 

17 See the Release at page 26-27. 

non-U.S. broker-dealer would be permitted to custody 

funds and securities of qualified investors in connection 

with resulting transactions under Exemption (A)(1), but 

not under Exemption (A)(2).   

Exemption (A)(1) 

Role of the U.S.-registered broker-dealer.  Under 

Exemption (A)(1), the U.S. broker-dealer would be 

required to maintain copies of all books and records, 

including confirmations and statements issued by the 

non-U.S. broker-dealer to the qualified investor, relating 

to any such transactions.  However, these books and 

records “may be maintained […] [i]n the form, manner 

and for the periods specified by the foreign securities 

authority18 regulating the foreign broker or dealer”.19  

Since the non-U.S. broker-dealer would be permitted to 

effect transactions under the Proposed Amendments and 

would therefore generate the books and records relating 

to the transactions, the U.S. broker-dealer would be 

permitted to maintain such books and records with the 

non-U.S. broker-dealer, provided the U.S. broker-dealer 

makes a reasonable determination that copies of the 

books and records could be furnished promptly to the 

SEC and the U.S. broker-dealer promptly provides any 

such books and records to the SEC upon request.  As part 

of its responsibilities in this regard, the U.S. broker-dealer 

would have to determine if there are any legal limitations 

in the non-U.S. jurisdiction that might limit the ability of 

the non-U.S. broker-dealer to disclose such information.   

Since the non-U.S. broker-dealer would be responsible for 

effecting transactions involving non-U.S. securities, the 

regulatory burden on the intermediating U.S. broker-

dealer would be significantly reduced since its role with 

respect to these transactions would be limited to being 

responsible solely for maintaining books and records with 

respect to the transactions.  This means that the 

 

18 “Foreign securities authority” is defined as “any foreign government, or any 
government body or regulatory organization empowered by a foreign 
government to administer or enforce its laws as they relate to securities 
matters. See Section 3(a)(50) of the Exchange Act.   

19 See proposed Rule 15a-6(a)(3)(iii)(A)(1)(i). 
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intermediating U.S. broker-dealer would not be required 

to extend or arrange for the extension of credit, issue 

confirmations and account statements, comply with 

related net capital requirements, or receive, deliver and 

safeguard funds and securities in connection with the 

transactions.  In addition, the U.S.-registered broker-

dealer would no longer be required to maintain accounts 

for the customers of non-U.S. broker-dealers relying on 

Exemption (A)(1), or comply with the requirements 

applicable to broker-dealers that maintain such accounts.20  

Role and qualifications of the non-U.S. broker-dealer.  

Under the Release, Exemption (A)(1) would only be 

available to non-U.S. broker-dealers that are regulated to 

conduct securities activities, including those conducted 

with the qualified investor.  In addition, the non-U.S. 

broker-dealer would be required to disclose to the 

qualified investor that it is regulated by a foreign 

securities authority and not by the SEC and that the U.S. 

segregation requirements, U.S. bankruptcy protections 

and protections under the Securities Investor Protection 

Act will not apply to any funds or securities of the 

qualified investor held by the non-U.S. broker-dealer.   

“Foreign Business” Requirement.  Exemption (A)(1) 

would only be available to those non-U.S. broker-dealers 

that operate a “foreign business”, which is defined as the 

business of a non-U.S. broker-dealer with qualified 

investors and “foreign resident clients”21 where at least 

85% of the aggregate value of the securities purchased or 

sold in certain transactions22 conducted by the non-U.S. 

broker-dealer, calculated on a rolling two-year basis, is 

 

20 This is similar to – but more liberal than – the form of intermediation required for 
transactions with major U.S. institutional investors by current Rule 15a-6, as 
modified by the Nine Firms Letter. 

21 For the definition of “foreign resident client”, see Section 4.5 below. 

22 Specifically, transactions conducted pursuant to proposed Rule 15a-6(a)(3) 
(Solicited Transactions) and proposed Rule 15a-6(a)(4)(vi) (U.S.-resident 
fiduciaries).   

derived from transactions in “foreign securities”.23  The 

SEC believes that making Exception (A)(1) available only to 

non-U.S. broker-dealers that conduct a foreign business 

would provide U.S. investors with increased access to non-

U.S. securities and non-U.S. markets, without creating 

opportunities for regulatory arbitrage vis-à-vis the U.S. 

securities markets, which is particularly important since 

non-U.S. broker-dealers will be able to provide full-service 

brokerage services to qualified investors.24   

Exception (A)(2) 

Role of the U.S.-registered broker-dealer.  Under 

Exemption (A)(2), the U.S.-registered broker-dealer 

would be required to maintain books and records, 

including copies of all confirmations issued by the non-

U.S. broker-dealer to the qualified investor, relating to 

any transactions effected under the exemption.  The 

Proposed Amendments would also “require the U.S. 

registered broker-dealer to receive, deliver and safeguard 

funds and securities in connection with the transactions 

on behalf of the qualified investor in compliance with 

Rule 15c3-3 under the Exchange Act”.25  In exchange, 

non-U.S. broker-dealers using Exemption (A)(2) would 

 

23 “Foreign securities” are defined as:  (i) an equity security of a foreign private 
issuer (as defined under Rule 405 of the Securities Act); (ii) a debt security of a 
foreign private issuer; (iii) a debt security issued by a U.S. entity in connection 
with a distribution conducted solely outside the United States pursuant to 
Regulation S under the Securities Act; (iv) certain securities of foreign 
governments; and (v) a derivative instrument on any of the above-described 
securities (although this would not include derivative instruments that are not 
themselves considered securities).   

24 See the Release at page 36. 

25 See the Release at page 44.  Although the text of the Release suggests that 
the U.S.-registered broker-dealer is required to maintain custody of funds and 
securities, we note that the text of the Proposed Amendments states that:  “A 
registered broker or dealer: […] is responsible for […]: receiving, delivering, and 
safeguarding funds and securities in connection with the transactions on behalf 
of the qualified investor in compliance with [Rule 15c3-3]”.  See proposed Rule 
15a-6(a)(3)(iiii)(A)(2)(ii) (emphasis added).  This language is in substance 
identical to the current responsibility found at Rule 15a-6(a)(3)(iii)(A)(6), which 
has not generally been interpreted to require the U.S.-registered broker-dealer 
to itself maintain custody of funds and securities when acting as intermediating 
broker-dealer for purposes of Rule 15a-6. 
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not be required to meet the foreign business requirement 

set forth under Exemption (A)(1). 

However, unlike the current rules, the intermediating 

U.S.-registered broker-dealer would not be required to 

effect the transaction (as that term is defined for purposes 

of current Rule 15a-6) and would not, as a result, be 

required to comply with the U.S. rules and regulations 

that govern the effecting of such transactions.  Only where 

the U.S. broker-dealer were otherwise involved in 

effecting the transaction or where the transaction is 

effected on a U.S. national securities exchange, through a 

U.S. alternative trading system or with a market marker 

or an over-the-counter dealer in the United States, would 

the U.S.-registered broker-dealer have to be involved in 

effecting the transaction.   

Role and qualifications of the non-U.S. broker-dealer.  

Similar to Exemption (A)(1), Exemption (A)(2) would 

only be available to non-U.S. broker-dealers that are 

regulated for conducting the securities activities, 

including the specific activities in which the non-U.S. 

broker-dealer engages with the qualified investor.  The 

non-U.S. broker-dealer would also be required to disclose 

to the qualified investor that it is regulated by a foreign 

securities authority and not by the SEC.  However, the 

non-U.S. broker-dealer would not be required to make 

the additional disclosures with respect to the U.S. 

segregation requirements, U.S. bankruptcy protections 

and protections under the Securities Investor Protection 

Act, since the U.S.-registered broker-dealer will be 

maintaining custody of the funds and securities of qualified 

investors in connection with the resulting transactions.   

Sales Activities 

Both Exemption (A)(1) and Exemption (A)(2) would 

eliminate the chaperoning requirements under the 

current rules26 as a result of criticism that these 

requirements are impractical and impose unnecessary 

 

26 See Section 3.4 above for a description of the current chaperoning 
requirements under Rule 15a-6. 

operational and compliance burdens on non-U.S. broker-

dealers.  The Proposed Amendments would not limit a 

non-U.S. broker-dealer’s ability to have unchaperoned 

communications, both oral and electronic, with qualified 

investors.  In addition, the Proposed Amendments would 

provide that a foreign associated person may conduct 

unchaperoned visits to qualified investors within the 

United States, provided that transactions in any securities 

discussed during visits by the foreign associated person 

with qualified investors are effected pursuant to either 

Exemption (A)(1) or Exemption (A)(2) since these 

transactions would be viewed as being solicited.  Whether 

a foreign associated person’s stay in the United States 

would qualify as a “visit” for purposes of the Proposed 

Amendments would depend on the facts and 

circumstances, with emphasis placed on the length and 

purpose of any stays.  Under the Proposed Amendments, 

a  permissible “visit” would constitute one or more trips 

to the United States over a calendar year that may not last 

more than 180 days in the aggregate.  

Qualification Standards 

Non-U.S. broker-dealers intending to rely on 

Exemption (A)(1) or Exemption (A)(2) would have to 

meet certain qualification requirements.  Similar to the 

current rules, the Proposed Amendments would require 

the non-U.S. broker-dealer to produce documentation 

with respect to its solicitation of securities transactions by 

qualified investors.  In addition, the non-U.S. broker-

dealer would also have to determine that its associated 

persons that effect transactions with qualified investors 

are not subject to a “statutory disqualification” under the 

Exchange Act and maintain information in its files with 

respect to any such disqualification.  This is a change 

from the current rules, which require the intermediating 

U.S.-registered broker-dealer to undertake these 

activities.  However, the U.S.-registered broker-dealer 

would have to obtain, and maintain records of, 

representations from the non-U.S. broker-dealer that it 

has complied with these requirements.  
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4.5 Counterparties and Specific Customers 
Consistent with the current rules, the Proposed 

Amendments provide exemptions for non-U.S. broker-

dealers that effect securities transactions with certain 

counterparties, including U.S.-registered broker-

dealers, banks acting pursuant to an exemption from 

the definition of “broker” or “dealer”, certain 

international banks and bank organizations (such as 

the World Bank), certain non-U.S. persons temporarily 

present in the United States and certain U.S. persons 

or groups of U.S. persons abroad.   

The Proposed Amendments would add an additional 

exemption for transactions with U.S.-resident 

fiduciaries of accounts for “foreign resident clients”.27  

Under this new exemption, a non-U.S. broker-dealer 

that conducts a “foreign business” would be able effect 

transactions and solicit securities transactions with a 

U.S. person that acts in a fiduciary capacity for an account 

of a foreign resident client.  This exemption effectively 

codifies the relief found in the Seven Firms Letter. 

 

27 “Foreign resident client” means:  “(i) any entity not organized or incorporated 
under the laws of the United States and not engaged in a trade or business in 
the United States for federal income tax purposes; (ii) any natural person not a 
resident for federal income tax purposes; and (iii) any entity not organized or 
incorporated under the laws of the United States, 85% or more of whose 
outstanding voting securities are beneficially owned by persons in 
subparagraphs (i) and (ii) of this paragraph.”  See proposed Rule 15a-6(b)(4). 

4.6 Familiarization with Non-U.S. Options 
Exchanges 

With regard to non-U.S. option exchanges, the Proposed 

Amendments would codify no-action letter guidance 

previously published by the SEC.  In particular, the 

Proposed Amendments would permit representatives of 

non-U.S. options exchanges to conduct certain activities 

and communicate, including by providing programs and 

seminars in the United States, with qualified investors 

about its options exchange and over-the-counter options 

processing services, without the transactions that result 

from these activities triggering the U.S. broker-dealer 

registration requirements.    
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Conclusion 
The Proposed Amendments demonstrate the SEC’s 

recognition of the increase in cross-border 

transactions and the role that non-U.S. broker-

dealers play in the international securities market.  

While many of the Proposed Amendments are 

derivative of the existing interpretive guidance, they 

go beyond the interpretive guidance in significant 

aspects.  It will be especially interesting to see 

reaction from various market participants.   
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