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“Oversight of Private Pools of Capital” Is Firmly on the Reform 
Agenda — What It Might Mean for U.S. Fund Managers 
At Mary Schapiro’s January confirmation hearing for her nomination as Chair of the 

Securities and Exchange Commission, she called for registration of hedge funds.  Members of 

the Senate Banking Committee promptly pledged to help with legislation, and bills to that 

effect were put forward before the month was out.1 

At about the same time, the “Group of 30” –1 an 

international committee of current and former senior 

regulators and bankers – released 18 recommendations 

for reform of financial market oversight.2  

Recommendation #4 is titled “Oversight of Private Pools 

of Capital” and calls for registration and regulation of 

managers of leveraged investment pools.  Giving heft to 

what otherwise might be taken as just another blue-

ribbon panel, the Chair of the Group of 30’s Steering 

Committee for the report is senior adviser to President 

Obama and former Federal Reserve Chair Paul Volcker.3 

With that background it should be clear that the 

consensus in Washington, D.C. is that regulation of hedge 

funds – and likely private equity funds as well – should be 

 
1 Stephen Labaton, SEC Nominee Offers Plan for Tighter Regulation, N.Y. 

Times, Jan. 15, 2009, Senators Bid to Regulate Hedge Funds, N.Y. Times, 
Jan. 30, 2009; Press Release: Capuano, Castle Bill Would Improve Oversight 
of Hedge Funds, Jan. 27, 2009, available at 
www.house.gov/capuano/news/2009/pr012709.shtml.  

2 Group of 30, Financial Reform:  A Framework for Financial Stability, Jan. 15, 
2009, available at http://www.group30.org/pubs/recommendations.pdf.  

3 Treasury Secretary Timothy Geithner and Director of the National Economic 
Council Lawrence Summers are members of the Group of 30 but are not listed 
among the co-authors of this report. 

part of the overhaul of U.S. financial markets.4  This note 

seeks to flesh out what that might mean by outlining 

potential new obligations for fund managers, including: 

 An end to fund manager exceptions from federal 

registration 

 Ongoing information reporting requirements 

 Substantive regulation (such as leverage limits) 

 Stricter investor suitability standards 

 An investment adviser “self-regulatory 

organization” (akin to FINRA for U.S. broker-

dealers, or perhaps FINRA itself in an expansion of 

its current mandate) 

 Self-reporting requirements 

Fund Manager Registration 
Fund managers that have avoided registration with the 

SEC to date must be prepared for a broad federal 

registration requirement that is likely to capture nearly all 

fund managers of size.   

 
4 While the remainder of this note cites primarily to two sources, the Group of 30 

Report and a recent speech by an SEC official, we have drawn on 
impressions gathered from a variety of sources, including one-on-one 
conversations with current and former SEC staffers, fund industry lobbyists, 
and others at fund firms and their professional advisers. 
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While the Group of 30 Report can be read narrowly as 

calling for heightened regulation only of managers of 

leveraged funds, survival of the traditional private fund 

manager exception from registration (the so-called “14 or 

fewer clients” exception) in its present form seems 

unlikely.  Washington insiders are predicting that the only 

exceptions from fund manager registration that might be 

viable in the future are true de minimis exceptions – e.g., 

for a handful of clients or, more likely, for managers with 

very small funds.  The Group of 30 Report offers some 

hope to at least part of the private equity community by 

supporting a venture capital exception. 

Ongoing Information Reporting 
Aside from the limited public disclosures made annually 

on Form ADV, the current regulatory regime requires 

essentially no ongoing reporting that is specific to fund 

managers.5  That, like the ability of many managers to 

avoid SEC registration, is not likely to be the case in the 

future. Both the Group of 30 Report and a recent speech 

by a senior SEC official support new ongoing reporting 

obligations.   

Lori Richards, the chief of the SEC’s mutual fund and 

investment adviser inspections office, outlined an 

ambitious proposal along just these lines in a speech in 

December, focusing on the possibility of an industry 

“surveillance program” built around the ongoing 

collection and analysis of financial data and other 

 
5 While not specific to fund managers, Form 13F has long required public 

holdings reports by large investors in specified U.S. equity securities.  Also 
while not specific to fund managers, the new short selling reports on Form SH 
are potentially a broad source of new information on private funds, as are the 
recently implemented electronic reporting requirements that attach to Form D. 

 Shearman & Sterling authored summaries of the new Form SH and Form D 
requirements.  See Short Sale Update:  SEC Extends Emergency Actions 
Through Temporary and Final Rulemaking; Short Selling Ban Expires, Nov. 
2008, available at http://www.shearman.com/am_110308/; Private Placement 
Update:  Electronic Filing of Form D, Jan. 26, 2009, available at 
http://www.shearman.com/cm012609/. 

information.6  While that speech focused mainly on 

mutual funds, Ms. Richards again referenced such a 

program in recent Madoff-related testimony before the 

Senate Banking Committee.7  Her proposal is thus a 

telling window into the agency’s thinking about its 

information needs in overseeing both public and private 

investment funds.   

New SEC Chairwoman Mary Schapiro presumably would 

appreciate such a tool.  Coming at the same idea (but 

tying it to another part of the agency), in her confirmation 

hearing she emphasized plans to revitalize the SEC’s 

Office of Risk Assessment, saying “I would like to have 

risk assessment permeate everything the SEC does.” 

Whatever their form, industry information reporting 

programs present a variety of practical questions, including: 

 What will be reported and how timely the 

information will be – The Group of 30 Report refers 

to required reporting of “information regarding size, 

investment style, borrowing and performance.”  The 

Richards speech speaks to information designed to 

allow the agency to spot “mispricing, liquidity 

concerns, lack of diversification, and deviation from 

stated investment objectives.”8  In other words, only 

the broadest of ideas are on the table at this point.  

Nor does either source signal the possible frequency 

of reporting.  As for the longer term implications of 

even a limited surveillance program of the type 

suggested by the Richards speech, the proverbial 

camel’s nose and the tent (let the camel’s nose into 
 
6 Lori Richards, Director, Office of Compliance Inspections and Examinations, 

United States Securities and Exchange Commission.  The Role that 
Surveillance Might Play in the Risk-Based Oversight of Mutual Funds, Dec. 
16, 2008, available at 
http://www.sec.gov/news/speech/2008/spch121608lar.htm. 

7 Testimony of Lori A. Richards, Director, Office of Compliance Inspections and 
Examinations, United States Securities and Exchange Commission, Before 
the United States Senate Committee on Banking, Housing, and Urban Affairs.  
Concerning Examinations by the Securities and Exchange Commission and 
Issues Raised by the Bernard L. Madoff Investment Securities Matter, Jan. 27, 
2009, available at 
http://banking.senate.gov/public/_files/RichardsTestimonySEC12709.pdf 

8  Approaching reporting from another angle, one of the bills before Congress 
would require pension fund annual reports to list each of the pension fund’s 
private fund investments and their value. 
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the tent and the rest of the camel follows) come 

quickly to mind:  Once a reporting framework is in 

place, it could be temptingly easy for regulators to 

continually add requests for more information, 

more detail, new reporting formats, more 

accelerated reporting, etc.   

 Whether information reported will be publicly 

available – The Richards speech outlined two 

potential approaches to delivery of industry data, 

one with public reporting and one without.  The 

Group of 30 Report specifically uses the phrase 

“public disclosures.”  This suggests that public 

reporting of at least some information is likely.  The 

bills presently in Congress provide for public 

reporting of the information covered by them. 

 If information reported will not be publicly 

available, how secure will it be – Non-public 

information reported to the government will be 

subject to the risk of leaks, whether intended or by 

human error, electronic security breakdowns and 

the like.  Freedom of Information Act (FOIA) 

requests to make information public also can be 

expected.  These are issues that will have to be 

tackled early in developing the reporting framework 

and may require legislative action; for example, only 

Congress can amend FOIA to assure it does not 

reach the new reports.9 

 How will the information be used – The Richards 

speech describes an existing SEC algorithm that 

assigns risk ratings to registered investment 

advisers and says that new information could be a 

supplement to that program.  But the SEC has been 

roundly criticized in the press as not having the 

right staff expertise to make full use of information, 

especially trading information, that it might collect 

from fund managers.  Some also question whether 

the rise of an electronic surveillance program can be 
 
9 The SEC has been subject to repeated FOIA requests for information the 

agency is collecting on its new short selling reports.  A number of the FOIA 
requests, including a blanket request from the New York Times, are included 
as exhibits in the comment record to the short selling rulemaking.   

a substitute for on-the-ground inspections.  Taken 

together, this suggests that new reporting 

requirements would entail an expansion of 

regulatory staff and resources, with potentially 

broad ancillary effects. 

Substantive Regulation 
When hedge fund regulation was last a focus of the 

government in the period leading up to the SEC’s failed bid 

in 2006 to require manager registration, there was no 

meaningful talk of substantive regulation of, for example, 

the ability to engage in short selling or use leverage.  As the 

sudden imposition of the SEC’s short selling ban last year 

suggests,10 the regulatory response to hedge funds now 

could be more far-reaching.  The Group of 30 Report, for 

example, refers to establishing “appropriate standards for 

capital, liquidity and risk management” – at least for funds 

“above a size judged to be potentially systemically 

significant.”  The Group of 30 Report also raises concerns 

with the interrelationships among funds, banks and other 

systemically significant businesses, going so far as to 

suggest limits on bank sponsorship of private funds.  The 

industry thus should be prepared for proposals that will 

directly affect investment programs and business 

structures. 

Stricter Investor Suitability Standards 
Stricter U.S. investor suitability standards for hedge funds 

must be regarded as a real possibility.  When changes to 

Regulation D were proposed by the SEC in 2007, the 

agency broached changes that would have tightened 

suitability rules for hedge funds.  Under a storm of 

commentary that questioned why funds were being 

singled out from other private placements, the SEC 

 
10 Shearman & Sterling authored a series of papers on 2008’s global response to 

short selling.  For the current edition, see Overview of Global Clampdown on 
Short Selling (v. 5), Jan. 16, 2009, available at 
http://www.shearman.com/esag_011609/. 
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deferred action.11  The Group of 30 Report revives the 

idea, urging a “reevaluation” of fund investor suitability 

standards. 

Possible Self-Regulatory Organization for 
Investment Advisers 
U.S. broker-dealers are subject to SEC oversight and 

jurisdiction, but are regulated principally by the Financial 

Industry Regulatory Authority (FINRA), organized as a 

membership-funded corporation with governmentally-

sanctioned rule-making and enforcement authority.  No 

parallel “self-regulatory organization” (SRO) exists for 

investment advisers, which are regulated and overseen 

directly by the SEC.   

Previous efforts to establish an investment adviser SRO in 

the 1970s and 80s failed, but in the last few years there has 

been a chorus of voices calling for a “harmonization” or 

“rationalization” of investment adviser and broker-dealer 

regulation, with the possibility that a unified, FINRA-like 

SRO would regulate both industries.  A December 2007 

FINRA comment letter, responding to a Treasury 

Department request – and notably signed by now SEC 

Chairwoman Schapiro – suggested that investment 

advisers could benefit from a self-regulatory regime.  The 

Treasury Department’s subsequent “Blueprint for a 

Modernized Regulatory Structure” included support for an 

investment adviser SRO.   

But the investment adviser community has had little 

enthusiasm for a new regulator, especially if it is to be 

FINRA, which is perceived as not being sensitive to 

investment adviser-specific issues.  Speaking to the press 

this month, the head of an investment adviser trade group 

had this to say about an SRO:  “It is an additional layer of 

cost and bureaucracy that hasn’t been shown to be 

necessary.”  And this:  “Obviously, FINRA is using the 

 
11 Shearman & Sterling authored a summary of that proposed rulemaking and of 

the public comments.  See The SEC’s Latest Hedge Fund Rulemaking:  More 
Than 600 Comment Letters Later, April 27, 2007, available at 
http://www.shearman.com/publications/am042707/.   

Madoff scandal to support their desire to extend their 

jurisdiction to investment advisers.”12  That said, with the 

Madoff investigation highlighting gaps between the SEC 

and FINRA, talk of “harmonization” will only grow louder.  

Whether or not self-regulation of investment advisers is 

part of that package, regulatory harmonization may lead to 

increased overall regulation of investment advisers.   

Self-Reporting of Problems 
The Richards speech suggested that her surveillance 

program could require the self-reporting of serious 

compliance violations.  Though voluntary, the SEC 

currently encourages self-reporting, and in various 

releases, public statements and enforcement settlements 

has indicated that self-reporting and other cooperation 

can be mitigating factors in an enforcement action.13 

But there continues to be real trepidation to self-report a 

matter, and anecdotal reports suggest that it is not 

uncommon for a firm to self-report and then be treated 

no more favorably than if it had not taken that step.  How 

a self-reporting requirement works in practice thus will 

turn on what is required to be self-reported and the 

practice of the regulator in responding.  If the self-

reporting bar is set high enough that firms continue to 

have appropriate discretion to self-remediate in most 

cases, and the regulatory response to most self-reporting 

is reasonably cooperative, many firms can be expected to 

become comfortable with a self-reporting framework.  

Anything else is likely to result simply in confusion, 

together with the expenditure of firms’ resources as issues 

are “researched into the ground” prior to their self-

reporting to assure that no facts are missed that the SEC 

otherwise might turn up in its own later investigation. 

 
12 These quotes are from David Tittsworth, executive director of the Investment 

Adviser Association.  See Doug Halonen, Madoff Scandal Spurs SRO Talk, 
Pension & Investments, Jan. 12, 2009; David Gaffen, Investment Advisers 
Face More Oversight, WSJ Marketbeat, Jan. 28, 2009. 

13 At the end of November 2008, FINRA also released new guidance 
emphasizing self-reporting.  See FINRA Provides Guidance Regarding Credit 
for Extraordinary Cooperation, Regulatory Notice 08-70, available at 
http://www.finra.org/Industry/Regulation/Notices/2008/P117453.  
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The European Response 
This note has focused on the U.S. regulatory response, but 

it is interesting to place the prospects for expansive new 

regulation in an international context.  The Group of 30 

Report has an international membership and calls for a 

substantially uniform international response, saying that 

“given the global nature of the environment in which 

[private fund] managers and [their] funds operate, it is 

imperative that a regulatory framework be applied on an 

internationally consistent basis.”   

That emphasis on international consistency as an 

“imperative” is an interesting turn of phrase, in that it 

both hints at and masks the disconnect between how the 

report’s private fund recommendations are perceived in 

the United States and Europe.  In the United States, the 

recommendations represent a significant and sudden 

turnabout from the long-standing “hands-off” regulatory 

approach to private funds.  In Europe, where private fund 

managers have been subject to mandatory regulation for 

several years, there are many (particularly on the 

continent) who think these suggestions do not go far 

enough and instead duck the real issue of regulation of 

the funds themselves.   

In Closing 
The situation in Washington remains decidedly fluid.  

While the regulatory topics we cover here have rising 

currency, it is likely that not all of them will be addressed, 

at least in the near term.  In addition, if these changes are 

adopted as part of a broader overhaul of U.S. financial 

services regulation, many commentators believe that will 

be at least a year or two in the future. 

That said, constructive, careful reform requires early 

industry input.  With the impetus for broad regulatory 

overhaul continuing to strengthen, we believe that the 

private fund industry will be well-served to both consider 

the possible scope of new regulations and to begin to 

seriously engage with its regulatory community around 

these issues. 

This memorandum is intended only as a general discussion of these issues. It should not be regarded as legal advice. We would be pleased to 
provide additional details or advice about specific situations if desired.   
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