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Private Placement Update:  Electronic Filing of Form D  
Rules adopted by the U.S. Securities and Exchange Commission (the “SEC”) in 2008 

call for the electronic filing of Form D by issuers issuing securities in reliance on 

Regulation D.  Presently, issuers may choose to file electronically, using the revised 

Form D, or by paper filing of a the traditional Form D, though new rules regarding 

amendment of Form D apply to all forms, regardless of how they are filed.  As of March 

16, 2009, all submissions of Form D to the SEC must be made electronically.  Some of the 

frequently asked questions regarding Form D are addressed in this note.

1. What is Form D, and when does it have to be filed? 
Under Rule 503 of Regulation D, an issuer that is 

issuing securities in reliance on Regulation D must file 

Form D with the SEC “no later than 15 calendar days 

after the first sale of securities in the offering”.  Further, 

under Section 18 of the Securities Act of 1933, securities 

issued in reliance on (among other rules) Rule 506 of 

Regulation D are “covered securities”, and no State may 

impose registration or qualification requirements on 

any such security, however, with respect to securities 

offered under (among other rules) Rule 506 of 

Regulation D, State authorities may impose notice filing 

requirements that are similar to those required by 

Regulation D. 1 

2. When does electronic filing start? 
From September 15, 2008 until March 15, 2009 (the 

“voluntary period”), issuers may file Form D either 

electronically or on paper.  Starting on March 16, 2009, 

Form D filings will be required to be submitted 

electronically.  In order to file electronically, an issuer 

must have the same electronic filing codes that are used 

to permit filing on the SEC’s electronic filing system, 

 
1 For additional information regarding Regulation D. Form D and the SEC’s 

electronic filing requirement, please see “SEC Mandates Electronic Filing of 
Form D” (March 2008), currently available at: 
http://www.shearman.com/cm_032108. 

commonly known as EDGAR.  It can be expected that 

getting these codes for the first time will take anywhere 

from a few hours to a business day or two.  

3. Are there differences between the paper form 
and electronic forms? 

Yes. The paper form (which can be used until March 15, 

2009) is substantially the same as the current form. The 

electronic form has a number of changes. The revised 

content requirements for the electronic form include: 

(a) notice of the date of first sale,2 (b) the Central 

Registration Depository number of any U.S.-registered 

broker dealers that are paid a commission or other fee 

for selling securities in the offering, and, where 

applicable, (c) disclosure of what exclusion from 

investment company registration is being relied on. 

4. What are the new rules regarding amendment to 
Form D?   

Under the new Form D rules, an issuer must file an 

amendment to Form D in three circumstances: (a) to

 
2 On the new Form D, “sale” date will be determined by the date on which the 

investor is irrevocably committed to invest in the offering.  For more 
information regarding this issue, please see “SEC Mandates Electronic 
Filing of Form D” (March 2008), currently available at: 
http://www.shearman.com/cm_032108. 
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correct a material mistake of fact in the previously filed 

Form D, (b) to update certain specific previously 

submitted information, if that information has 

changed,3 and (c) if the offering is ongoing, on or before 

the anniversary of the last filing for that offering, 

whether or not there has been any change to the 

offering (the “annual update requirement”). 

5. How does the annual update requirement affect 
prior filings? 

If the last Form D filing for the specific offering was 

made on or before March 15, 2008, then an update will 

be required on March 16, 2009.  If the last Form D 

filing for that specific offering was made after March 16, 

2008, then an update will be required on or before the 

anniversary of that last filing. 

6. Will States require electronic filing of Form D?  
Will States need to receive amendment filings? 

At this time, no State has modified its systems to accept 

an electronic filing of Form D. Until that occurs, 

manually signed paper filings will continue to be made 

with the States. 

Whether a particular State requires that amendments 

filed with the SEC also be filed with it is also a matter 

 
3 For a list of those items on the amended Form D that must be updated in 

the event of a change, please see “SEC Mandates Electronic Filing of 
Form D” (March 2008), currently available at: 
http://www.shearman.com/cm_032108. 

for each State. When making an amendment filing with 

the SEC, an issuer should check with the applicable 

State authorities as to whether it requires amendment 

filings to be submitted. In this regard, note that many 

States have adopted rules addressing these changes to 

Form D. 

7. What challenges are issuers facing in their initial 
electronic filings of Form D? 

In conducting the first electronic filing of Form D, 

issuer’s are required to obtain access to the SEC’s 

EDGAR site.  In order to access the EDGAR site, issuers 

or their representatives must obtain an EDGAR 

passphrase, EDGAR Access Code and EDGAR 

authorization and confirmation, which may take as little 

as a few hours or as many as several business days to 

acquire.  The required access should be obtained as 

early as possible in the process of filing in order to avoid 

potential problems complying with the timing 

requirements of Regulation D. 

Please feel free to call any of the Shearman & Sterling 

personnel listed below at any time if you have 

additional questions, or if we can be of additional 

assistance with the issues raised in this note.  
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