
 

 
1 A complete version of the Senate bill integrating amendments made on the 
floor of the Senate is available at 
http://banking.senate.gov/public/_files/HR_4173_Senate_passed_as_amende
d.pdf.  

 3 Shearman & Sterling will publish a detailed summary of the final bill after it 
emerges from the House-Senate conference. 

If you wish to view a copy of our summary of the version of the bill approved 
by the Senate Banking Committee, you may refer to our client alert of April 2, 
2010, which can be accessed at http://www.shearman.com/us-senate-
banking-committee-approves-a-sweeping-financial-regulatory-reform-bill-04-
02-2010/.  
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House-Senate Conference to Reconcile Financial Regulatory 
Reform Bills  
On May 20, 2010, the Senate passed the Restoring American Financial Stability Act of 2010 

(the “Senate Bill”), a comprehensive financial regulatory reform package principally brokered 

by Senator Christopher Dodd (D-CT), Chairman of the Senate Banking Committee.  The 

package evolved in certain areas during the course of a nearly month-long amendment 

process orchestrated by Senate Democratic leadership.  In most respects, however, the final 

Senate Bill still closely resembles an earlier version of the legislation cleared through the 

Senate Banking Committee in March of this year.1 

The next step in the legislative process will be for 

Congress to reconcile the Senate legislation with the 

companion legislation passed on December 11, 2009 by 

the House: the Wall Street Reform and Consumer 

Protection Act of 2009 (H.R. 4173) (the “House Bill”), 

spearheaded by House Financial Services Committee 

Chairman, Barney Frank (D-MA).  The reconciliation 

process will be undertaken by a House-Senate conference 

committee, which is expected to commence its work the 

second week in June following Congress’ Memorial Day 

recess.3  Over the past few days, Congressman Frank and 

Senator Dodd have expressed optimism about the 

prospects of a successful and relatively short (lasting just 

a few weeks) conference process. 

This client alert briefly discusses the bill approved by the 

Senate, highlights some of the major amendments made 

to the legislation on the Senate floor, and describes the 

legislative process that is expected to unfold over the 

course of the next several weeks.  The annex to this 

publication provides a matrix that summarizes certain 

important elements of the House and Senate bills broken 

down into the following key areas: 

 

1) financial stability and “too big to fail” 
regulation, 

2) liquidation regime for systemically 
important financial institutions, 

3) partial realignment of U.S. bank 
supervisory responsibility,  

4) restrictions on banking group activities and 
size, commonly referred to as the “Volcker 
Rule”, 

http://www.shearman.com/
http://www.shearman.com/practices/detail.aspx?practiceid=d1284cd6-f881-4361-b3af-092c5e9a85ed
http://www.shearman.com/practices/detail.aspx?practiceid=5f34f275-9edf-4e1e-ab9d-0473bc6575ac
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5) enhancements to the regulation of bank 
holding companies and depository 
institutions, 

6) the creation of a new consumer financial 
protection agency, 

7) reform and regulation of the markets for 
derivatives, 

8) registration of private fund managers and 
increased reporting obligations for the 
private fund industry, 

9) general investor protection efforts, 

10) corporate governance related issues, 

11) executive compensation related issues, and  

12) credit rating agency related reforms. 

Background on the Senate Bill 
 
Senator Dodd released his regulatory reform bill for 

Senate Banking Committee consideration on March 15, 

2010 without the formal backing of any members of the 

Republican Party.  A week after it was introduced, the 

Senate Banking Committee approved the regulatory 

reform package along strict party lines (with 13 

Democrats voting in favor of the Bill and 10 Republicans 

voting against it). 

 

Senators, both Democrats and Republicans, began 

introducing large numbers of amendments to the Senate 

Banking Committee bill shortly after the Senate returned 

from its Easter recess on April 12.  On April 21, the Senate 

Agriculture Committee (chaired by Senator Blanche 

Lincoln (D-AK)) approved an alternative version of the 

derivatives regulation title – including much-publicized 

and far-reaching restrictions on banks’ derivatives trading 

businesses—that was ultimately incorporated into the 

Senate Bill.4  After a short stalemate during which time 

Republicans exercised their power to “filibuster” the 

 

4  If you wish to view a summary of Senator Lincoln’s proposed legislation – the 
Wall Street Transparency and Accountability Act of 2010 – you may view our 
client alert of April 23, 2010: The Wall Street Transparency and Accountability 
Act of 2010. 

legislation, Senators commenced their debate on the 

Senate floor on April 29.  

 

Over the course of three weeks of floor debate, Senators 

approved a number of amendments to the bill.  Provisions 

(some of which are summarized in greater detail below) 

were added that would effectively require larger banks to 

pay a greater proportion of Federal Deposit Insurance 

Corporation (the “FDIC”) insurance premiums, require 

U.S. bank holding companies to meet new minimum 

capital requirements, place new restrictions on credit 

rating agencies and potentially limit the fees (so-called 

“interchange” fees) that merchants pay banks when a 

customer uses a debit card to make a purchase from the 

merchant.  A common theme shared by many of the 

amendments offered (including those that were defeated, 

such as a proposal to cap the size of large banks) during 

floor debate is tighter standards for financial institutions 

– and especially large institutions. 

 

On May 20, the Senate voted to end debate and then 

hours later voted 59-39 (with four Republicans and all but 

two Democrats voting in favor of the bill) to approve the 

reform bill – the complete version of which is 1616 pages. 

Of the over 400 amendments proposed by Democrats and 

Republicans during the Senate floor debate, only a 

relatively small number (approximately 30) were 

ultimately approved.  A few of the major amendments 

that emerged from the process are highlighted below. 

Some Key Amendments Approved on the 
Senate Floor 

Preservation of the role of the Federal Reserve as the 
supervisor of U.S. bank holding companies and state-
member banks (The Hutchison Amendment) 

The bill passed by the Senate Banking Committee would 

have stripped the Federal Reserve of supervisory 

oversight for state member banks (such banks would have 

been reassigned to the FDIC) and U.S. bank holding 

companies (“BHC”) with less than $50 billion in 

http://www.shearman.com/The-Wall-Street-Transparency-and-Accountability-Act-of-2010-04-23-2010
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consolidated assets.  Arguments made in favor of the 

proposal included the Federal Reserve’s failure to foresee 

and take adequate steps to prevent the financial crisis and 

simplification of the Federal supervisory structure.  

Under the Senate Bill, as passed by the full Senate, 

however, the Federal Reserve would remain as the 

supervisor of all U.S. BHCs and state member banks (and 

the FDIC will remain as the supervisor of state “non-

member” banks).5  The Federal Reserve would also 

become the supervisor of thrift holding companies. 

Clarification of those non-bank financial institutions 
that may be designated as systemically important 

The bill passed by the Senate Banking Committee 

authorized the newly established systemic risk body (the 

Financial Stability Oversight Council (“FSOC”)) to place 

any U.S. non-bank financial company determined to 

“pose a threat to the financial stability of the United 

States” (i.e., a systemic significance designation) under 

the comprehensive supervision of the Federal Reserve.  

The bill was amended on the floor of the Senate to 

provide that, in general, only those non-bank institutions 

with 85% or more of their consolidated annual gross 

revenues or consolidated total assets attributable to 

“financial activities” (as defined under the U.S. Bank 

Holding Company Act of 1956) could be designated as a 

systemically important non-bank financial companies 

subject to Federal Reserve supervision.  In certain cases, a 

company that does not meet the 85% “financial activity” 

threshold may be placed under Federal Reserve 

supervision when deemed necessary by the FSOC to 

prevent attempts to evade a systemic significance 

designation and ensure U.S. financial stability. 

 

5  Under the Senate Bill, the FDIC would also become the supervisor of state 
thrifts. 

 Community banks, some state banking regulators and the Federal Reserve 
itself lobbied in favor of the Federal Reserve retaining its supervisory authority 
in this regard. 

New minimum capital adequacy requirements for 
banks, bank holding companies and systemically-
important non-bank financial companies (The Collins 
Amendment) 

Senator Susan Collins (R-ME) introduced an amendment 

approved on the Senate floor providing for minimum 

leverage and risk-based capital standards for all 

depository institutions, depository institution holding 

companies and systemically-important non-bank 

financial companies.  In each case, the minima would be 

based on regulatory capital standards and rules applicable 

to U.S. depository institutions (i.e., rather than those 

applied to bank holding companies).  As a result of the 

Collins Amendment, bank holding companies would no 

longer be able to treat “trust preferred securities” and 

certain other “hybrid” instruments as eligible for “Tier 1” 

capital treatment.  Moreover, quantitative limits on 

leverage and risk-based capital ratios could not be set 

below the minima currently in effect for banks today.  In 

establishing capital requirements, regulators would also 

effectively be instructed to take into account the 

“spillover” (or systemic) effects generated by the failure of 

an institution.   

Part of the confusion relating to the provision is that 

while Senator Collins suggested that she intended her 

amendment to apply only to the largest institutions, the 

language as currently drafted would affect all U.S. banks 

and U.S. bank holding companies.  There have been 

several media reports regarding “technical” changes that 

may be made to the Amendment during the House-

Senate conference. 

Changes to the new federal resolution authority for 
systemically-important financial institutions 

The bill passed by the Senate Banking Committee would 

have established an “Orderly Liquidation Fund” to be 

available to help the FDIC carry out its responsibilities as 

receiver of systemically important non-bank financial 

institutions subject to the new liquidation regime for the 

institutions.  The Orderly Liquidation Fund would have 

been “pre-funded” (i.e., funded in advance of failures) and 
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financed through risk-based assessments on large 

financial institutions.  The concept of a pre-paid fund was 

criticized widely by Republicans, including Richard 

Shelby (R-AL), who believed that it would leave open the 

possibility of a “back door” bailout.  Instead of such a 

fund, the final Senate legislation – as amended on the 

Senate floor – would provide the FDIC with certain rights 

to recover amounts (if any) paid to creditors that exceed 

that which the creditor would have received under the 

U.S. bankruptcy laws as well as certain rights to issue 

debt instruments and impose assessments on large 

financial institutions for any shortfalls on a post-failure 

basis.  In addition, the so-called Boxer Amendment 

reiterates that all financial companies put into 

receivership must be liquidated (rather than being kept 

afloat by federal bailouts).  

Federal preemption of state law standards for national 
banks (the Carper Amendment) 

The amendment addressing federal preemption 

standards – unlike many of the other floor amendments – 

effectively loosens a more stringent reform established in 

the Senate Banking Committee bill (although the 

amendment would still provide for tougher standards 

than are currently in place).  The amendment effectively 

removes a hurdle included in the Senate Banking 

Committee’s bill – i.e., a requirement that the Office of 

the Comptroller of the Currency (“OCC”) find that a 

federal law already regulates an activity or authority that 

is subject to the state law at issue – for the OCC to 

determine that a national bank need not comply with 

otherwise applicable state law. 

The bill passed by the Senate Banking Committee 

provided a state attorney general with broad powers to 

bring actions against a national bank to enforce violations 

of non-preempted state and federal consumer financial 

protection laws.  The amended language provides 

attorneys general with a somewhat narrower ability to 

bring actions against national banks for violations of 

federal consumer protection rules (e.g., the action would 

have to be brought in a federal or state court located in 

the home state of the attorney general). 

Elimination of SEC’s review of Regulation D filings 

The bill passed by the Senate Banking Committee 

authorized the Securities and Exchange Commission 

(“SEC”) to carve out from the definition of “covered 

security” (and therefore make subject to state regulation) 

classes of securities that are currently exempt from the 

requirements of state blue sky laws.  In addition, the bill 

required the SEC to review any filings made relating to 

covered securities within 120 days of the filing.  If the SEC 

failed to review a filing, the securities relating to the filing 

would no longer be considered covered securities.  The 

bill was amended to eliminate these provisions and to add 

a provision that requires the SEC to issue rules which 

disqualify an offering or sale of securities from the SEC’s 

Regulation D (i.e., a private placement) if the person 

offering the securities has been convicted of certain 

crimes or is subject to certain disciplinary orders 

involving the sale of securities. 

Removal of statutory references to credit ratings (the 
Lemieux Amendment) 

The bill passed by the Senate Banking Committee was 

amended on the floor of the Senate to remove references 

to rating agencies from federal legislation, including the 

Securities Exchange Act of 1934.  Pursuant to these 

amendments, standards such as “investment grade” and 

“highest rating” are replaced by “standards of credit-

worthiness” to be established by the SEC, the FDIC, or 

other government entity. 

Qualification of nationally recognized statistical rating 
organizations (the Franken Amendment) 

The bill passed by the Senate Banking Committee was 

amended on the floor of the Senate to require the SEC to 

adopt regulations limiting the provision of initial credit 

ratings for structured finance products to qualified 

nationally recognized statistical rating organizations 
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(“QNRSROs”).  To become a QNRSRO, a nationally 

recognized statistical rating organization (“NRSRO”) 

must submit an application to a self-regulatory 

organization to be established by the SEC, called the 

Credit Rating Agency Board (“CRAB”).  Under the 

amended bill, an issuer seeking an initial credit rating for 

a structured finance product (i) may not request an initial 

credit rating from an NRSRO and (ii) shall submit a 

request for an initial credit rating to CRAB.  For each 

request received, CRAB shall select a QNRSRO to provide 

an initial credit rating to the issuer.  The selection method 

used may not allow for the solicitation or consideration of 

the preferred NRSRO of the issuer.  The selected 

QNRSRO may determine the fee to be charged to the 

issuer for providing the credit rating, provided that such 

fee is reasonable, as determined by the SEC, and provided 

that the SEC has not found it necessary to issue rules 

prescribing fees.  The performance of each QNRSRO will 

be evaluated by CRAB according to rules that it will 

prescribe. 

Next Steps:  The Reconciliation Process and the 
House-Senate Conference Committee 

As noted above, members of the House and Senate will 

endeavor to resolve differences between the House and 

Senate reform bills and arrive at a single piece of 

legislation by way of a House-Senate conference 

committee.  While the committee proceedings will focus 

on reconciling these differences (several of the most 

important of which are highlighted in the annex to this 

publication), any issue covered in either the Senate or 

House bill may be placed on the conference agenda. 

Congressman Frank has called for the conference 

committee hearings to be televised – in which case, voting 

and on-the-record discussions would be conducted in 

public.  However, sensitive negotiations among 

Congressmen – or between Congressmen and other 

interested parties such as regulators, members of the 

Administration and lobbyists – can be expected to still 

take place outside of public view. 

The final agreement reached by the conference committee 

will be embodied in a conference report, signed by a 

majority of Senate conferees and House conferees.  The 

final conference report – which is widely expected to 

more closely resemble the Senate Bill than the House Bill 

– must be agreed to by both chambers of Congress before 

it is cleared for Presidential consideration.  

Given the procedural rules of the Senate, the conference 

report would need to attract at least 60 out of 100 votes in 

the Senate.  On the other hand, a simple majority is all 

that is required under House rules.  If one chamber fails 

to pass the report, that chamber can choose to either 

submit a problematic section for additional discussion, or 

it can do nothing, in which case the bill would fail. 

As the majority party in each of the Senate and House, 

Democrats will outnumber Republicans on the 

conference committee, and thus, should be able to drive 

the committee agenda and voting.  Senator Dodd and 

Congressman Frank – as the chairmen of the 

Congressional committees with principal jurisdiction over 

the financial industry – are widely expected to guide the 

reconciliation process (Congressman Frank is expected to 

head the conference committee and Senator Dodd will be 

a member). 

The Senate delegation to the House-Senate conference 

has already been appointed.  Conferees will be:  

Democrats: 

 Christopher Dodd (D-CT) – Banking 

Committee 

 Tom Harkin (D-IA) – Agriculture Committee 

 Tim Johnson (D-SD) – Banking Committee 

 Patrick Leahy (D-VT) – Agriculture Committee 

 Blanche Lincoln (D-AR) – Agriculture 

Committee 

 Jack Reed (D-RI) – Banking Committee 

 Charles Schumer (D-NY) – Banking Committee 

Republicans: 

 Richard Shelby (R-AL) – Banking Committee 
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 Saxby Chambliss (R-GA) – Agriculture 

Committee  

 Mike Crapo (R-ID) – Banking Committee 

 Bob Corker (R-TN) – Banking Committee 

 Judd Gregg (R-NH) – Banking Committee  

House Speaker Nancy Pelosi (D-CA) is expected to 

appoint the House delegation during the second week in 

June.  Congressman Frank has written a letter to Speaker 

Pelosi recommending she pick eight Democrats and five 

Republicans based on seniority.  For his party, he 

suggested himself and Representatives Paul Kanjorski of 

Pennsylvania, Carolyn Maloney of New York, Luis 

Gutierrez of Illinois, Maxine Waters of California, Mel 

Watt of North Carolina, Gregory Meeks of New York and 

Dennis Moore of Kansas. 

The Democratic leadership in Congress hopes to be able 

to send a final financial regulatory reform bill to the 

President’s desk for his signature by Independence Day – 

a goal that they believe is very achievable.  

A Few Focal Points of the House-Senate 
Conference Proceedings 

The following issues are among those expected to be 

closely watched during the course of the upcoming 

House-Senate conference committee proceedings. 

The “Push-Out” of Bank Derivatives Businesses 

A provision in the Senate Bill (the House Bill did not 

contain a comparable restriction) introduced by Senator 

Lincoln would, according to Senator Lincoln, effectively 

require banks to move (or “push-out”) a large component 

of their derivatives businesses to a non-bank entity (e.g., a 

non-bank affiliate of the bank).  The requirement has 

touched off a passionate debate as it would have a 

profound impact on the banking industry.  Senator 

Lincoln has staunchly defended her proposal as a 

forward-looking approach designed to foster financial 

stability but key regulators, including Sheila Bair, 

Chairman of the FDIC, and members of the 

Administration have argued that it could end up being 

counterproductive (e.g., by interfering with current risk-

management practices, and/or pushing derivatives 

activities to less regulated entities or off-shore).  Given the 

powerful voices arguing against the measure, as well as 

the zealous lobbying efforts of the banking industry,  

many observers believe that that provision may well be 

removed or diluted during the conference proceedings.  

Additional issues with the derivatives title, including the 

scope of exemptions for “end-users” from new clearing, 

trading and other requirements are also expected to be 

the subject of debate in the conference.  

The “Volcker Rule” 

If enacted into U.S. law, the restrictions popularly 

referred to as the “Volcker Rule” could potentially reshape 

the U.S. financial services industry by redrawing existing 

boundaries on the types of investments and fund-related 

activities that U.S. depository institution holding 

companies and non-U.S. banks with U.S. operations may 

conduct.6  The Volcker Rule, as it is currently written into 

the Senate Bill, would – subject to the authority of the 

U.S. federal financial agencies to adopt “modifications” to 

the statutory definitions and limitations – prohibit 

banking groups from conducting certain capital markets 

and derivatives activities including “proprietary trading” 

and private fund (i.e., hedge fund and private equity fund) 

sponsorship or investment.7  The push for adoption of the 

Volcker Rule has been fueled by a nostalgic call to return 

to a more basic model of commercial banking that many 

associate with Glass-Steagall Act of 1933 restrictions 

repealed in 1999.  Indeed, the Volcker Rule would 

symbolically and, to a certain extent, in fact, mark a 

reversal of a several decades long trend towards a more 

 
6  The Volcker Rule is named after the former Federal Reserve chairman and 

strong advocate of the Rule, Paul Volcker.  
 The Volcker Rule was publicly proposed by the President more than a month 

following passage of the House Bill. 

7  A detailed discussion of the Volcker Rule restrictions as incorporated into the 
bill passed by the Senate Banking Committee (and as still included as part of 
the Senate Bill) is set out in the client alert dated April 2, 2010 available at 
http://www.shearman.com/us-senate-banking-committee-approves-a-
sweeping-financial-regulatory-reform-bill-04-02-2010/.  
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expansive view of the commercial banking and bank 

holding company model. 

To the surprise of some observers, the Volcker Rule has 

attracted strong Congressional support, particularly 

among the Democratic leadership of Congress.  In recent 

weeks, much of the conversation regarding the Volcker 

Rule has begun to center around the question of whether 

the final statutory language (assuming that the Volcker 

Rule would be adopted in some shape or form) would 

provide the banking regulators with flexibility in 

implementing the Rule’s prohibitions and restrictions.8 

Corporate Governance and Executive Compensation 
Related Issues 

The Senate Bill contains a number of corporate 

governance and executive compensation initiatives that 

will affect all U.S. public companies.  First, the Bill 

authorizes the SEC to prescribe rules permitting 

shareholders to use company proxy solicitation materials 

to nominate director candidates.  (The House Bill would 

require the SEC to do so.)  Proxy access is a particularly 

contentious issue.  In 2009, the SEC issued proposed 

proxy access rules – the fourth time in the last seven years 

that it has addressed this issue.  Many speculate that the 

SEC’s failure to adopt proxy access rules to date indicates 

that the SEC is waiting for Congressional action.  Given 

the significant opposition to proxy access, however, it is 

likely to garner significant discussion in conference.   

The Senate Bill would also require listing exchanges to 

impose a majority vote standard in uncontested director 

elections and require a director to submit his or her 

resignation if less than a majority of the votes is received.  

There is no similar provision in the House Bill.  If 

adopted, the majority vote standard will likely lead to a 

greater number of “withhold the vote” campaigns in 

uncontested director elections.  There has been significant 

industry resistance to mandatory majority voting 

standards and it is anticipated that this will be debated at 

conference. 

 

8  During the Senate floor debate, Senators Carl Levin (D-MI) and Jeff Merkley 
(D-OR) proposed to remove some of the regulatory flexibility currently 
provided by the Senate Bill’s language.  While their proposal was not 
approved by the Senate, it is quite possible that the House-Senate conference 
committee will revisit this issue. 

Debit Card “Interchange” Fees  

The Senate Bill would require the Federal Reserve to 

regulate the fees debit card issuers, such as Visa and 

MasterCard, charge retailers to process debit card 

purchases.  (The House Bill contains no similar 

provisions.)  Under the Senate Bill, fees charged would 

have to be “reasonable” and proportional to actual costs 

incurred and, according to Senator Durbin (who 

introduced the measure) would prevent card networks 

such as Visa and MasterCard from penalizing sellers for 

offering discounts to customers who pay by cash, check or 

debit card.  Given the large amount of money at stake (for 

both retailers and the banking industry), this issue is 

expected to attract significant attention during the House-

Senate conference hearings.  

Conclusion 

With the passage of the Senate Bill, the legislative process 

to enact a U.S. financial regulatory reform package 

appears headed for a conclusion over the next several 

weeks.  Significantly, the push to enact significant 

structural changes to the existing regulatory framework 

has not abated despite the fact that the most acute stages 

of the financial crisis occurred in 2008.  Indeed, at this 

point, it appears increasingly likely that even some of the 

more stringent and far reaching restrictions included in 

the Senate Bill (including the Volcker Rule in some shape 

or form) will survive the House-Senate conference. 

We will continue to monitor and report on important 

developments during the remaining stages of the 

legislative process 
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ANNEX 

Comparison of Certain Key Areas Addressed in the House and Senate Bills 

 

Area House Bill (passed on December 11, 2009) Senate Bill (passed on May 20, 2010) 

Financial Stability and “Too Big to Fail” 
Regulation 

Establishment of a New Systemic Regulatory 
Body:  Financial Services Oversight Council would 
be composed of the heads of U.S. financial 
regulatory agencies (initially 10 voting members). 

Establishment of a New Systemic Regulatory 
Body:  Financial Stability Oversight Council 
(“FSOC”) would be similar to the Financial Services 
Oversight Council established under the House Bill. 
Slight differences exist in terms of the council 
membership; differences also exist in terms of the 
two-thirds supermajority voting requirements under 
the Senate Bill. 

 Designation of Systemically Important 
Institutions:  Designated banking and non-banking 
financial institutions would be subject to heightened 
prudential standards (including a 15:1 leverage 
ratio) imposed by the Federal Reserve. 

Designation of Systemically Important 
Institutions:  Designated non-bank financial 
institutions (along with “large, interconnected” bank 
holding companies with consolidated assets of over 
$50 billion) would be subject to enhanced 
prudential standards imposed by the Federal 
Reserve.  A narrower range of non-bank financial 
institutions (those that meet the 85% “financial” 
test) would be potentially subject to Federal 
Reserve supervision under the Senate Bill.  The Bill 
does not specify a 15:1 leverage ratio requirement. 

Liquidation Regime for Systemically Important 
Financial Institutions 

Funding to Carry Out Costs of Liquidation:   
A pre-paid liquidation fund ($150 billion) would be 
established and financed through risk-based 
assessments on large financial institutions. 

Funding to Carry Out Costs of Liquidation: No 
pre-paid liquidation fund would be established.  
However, there would be possible “clawbacks” from 
creditors who recover amounts that exceed what 
they would have received under the U.S. 
bankruptcy laws and possible assessments on 
large financial institutions on a post-failure basis. 

Realignment of Bank Supervision 

 

Elimination of the Office of Thrift Supervision: 
The Office of Thrift Supervision would be eliminated 
and a new Division of Thrift Supervision would be 
housed within the Office of the Comptroller of the 
Currency (OCC) to supervise federal thrift 
institutions. 

Elimination of the Office of Thrift Supervision: 
The Office of Thrift Supervision would be 
eliminated and the federal thrift charter would be 
phased out over time. 

 Role of the Other Federal Banking Supervisors  

Federal Reserve: Would retain current supervisory 
authority.  Would now also regulate systemically 
important financial institutions and thrift holding 
companies. 

OCC: Would continue to be the primary regulator of 
national banks and federal branches of non-U.S. 
banks and would now also regulate federal thrifts. 

FDIC: Would continue to be the primary regulator of 
state “non-member” banks and would now also 
regulate state thrifts. 

Role of the Other Federal Banking Supervisors: 

Federal Reserve:  Generally the same as the 
House Bill. 

 
 
OCC:  Generally the same as the House Bill (and, 
in addition, the OCC would have rulemaking 
authority relating to all thrifts). 

FDIC: Generally the same as the House Bill 
(however, no rulemaking authority over state 
thrifts). 
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Area House Bill (passed on December 11, 2009) Senate Bill (passed on May 20, 2010) 

The “Volcker Rule” The “Volcker Rule” as envisioned by the President 
is not included.  The House Bill would authorize the 
U.S. regulatory authorities to take certain related 
measures (including restricting proprietary trading 
or breaking up a company) as necessary if the firm 
poses a grave threat.  Authority exists to prohibit 
systemically important institutions from engaging in 
proprietary trading. 

“Limit on scope”:  Banking groups would be 
prohibited (subject to possible “modifications” made 
by regulatory agencies and with a limited exception 
for non-U.S. banks) from: 

 

 “proprietary trading” 

 “sponsoring and investing in” a hedge fund or a 
private equity fund, and  

 engaging in certain “covered transactions” with an 
advised hedge fund or private equity fund. 

While prohibitions would not apply to groups 
without banking operations, additional capital 
requirements and quantitative limitations would be 
applied to systemically important non-bank financial 
institutions. 

 

“Limit on size”:  Financial groups would be 
subject to a new concentration limit (10% of 
consolidated “liabilities” of all “financial companies”) 
on mergers, acquisitions and consolidations. 

Enhancements to Regulation of BHCs and 
Depository Institutions 

Capital Standards:  Federal banking authorities 
would be directed to seek to make capital 
requirements “counter-cyclical”. 

Capital Standards: No counter-cyclical 
requirement.  However, capital standards for even 
non-systemic institutions would need to take into 
account the possible “spillover” effects of the 
institution’s failure (Collins Amendment). 

 

Minimum leverage and risk-based capital standards 
for all depository institutions, depository institution 
holding companies and systemically-important non-
bank financial companies would be based on 
capital standards that apply to depository 
institutions (Collins Amendment).  As a result, bank 
holding companies would no longer be able to treat 
“trust preferred securities” and certain other 
instruments as eligible for Tier 1 capital treatment 
(i.e., they would only be eligible as Tier 2 capital). 

 Exception to the Bank Holding Company Act for 
Industrial Banks and Similar Non-Bank Banks:  
The exception from the definition of “bank” (under 
the Bank Holding Company Act) and bank holding 
company supervision for industrial banks, industrial 
loan companies, and insured savings associations 
would be eliminated. 

Exception to the Bank Holding Company Act for 
Industrial Banks and Similar Non-Bank Banks:  
Would only require that the exception from the 
definition of “bank” be studied. 
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Area House Bill (passed on December 11, 2009) Senate Bill (passed on May 20, 2010) 

The Creation of a New Consumer Financial 
Protection Agency 

Establishment of the Consumer Financial 
Protection Agency (CFPA):  Would be established 
as a stand-alone agency.  (Unlike in the Senate Bill) 
no defined procedure to overturn the CFPA’s rules. 

Establishment of the Bureau of Consumer 
Financial Protection (BCFP):  Would be 
established as an arm of the Federal Reserve.  
BCFP decisions would be subject to challenge and 
could be overturned by the new systemic risk 
regulator- the FSOC. 

 

 Federal Preemption Standards for National 
Banks:  Generally would restore “Barnett” standard 
(state consumer financial law may be preempted if 
it “prevents, significantly interferes with, or 
materially impairs” the ability of a national bank to 
engage in the business of banking) but does not 
specifically refer to the case.  This could arguably 
leave uncertain the standard to be applied in court 
cases. 

Federal Preemption Standards for National 
Banks:  Generally would restore “Barnett” standard 
by specific reference to the case.  In general, would 
remove certain hurdles to preemption of state law 
included in the House Bill. 

Derivatives Major Swap Participant (subject to new 
supervision and regulation): Defined as any non-
dealer who (i) maintains a substantial net position in 
outstanding swaps (other than certain hedging 
provisions), or (ii) whose outstanding swaps create 
substantial net counterparty exposure that could 
have serious adverse effects on the financial 
stability of the U.S. banking system or financial 
markets. 

Major Swap Participant (subject to new 
supervision and regulation): Defined as any non-
dealer who (i) maintains a substantial position in 
swaps (other than certain hedging provisions), or 
(ii) whose outstanding swaps create substantial 
counterparty exposure that could have serious 
adverse effects on the financial stability of the 
United States banking system or financial markets; 
or (iii) is a financial entity, other than an entity 
predominantly engaged in providing financing for 
the purchase of an affiliate’s merchandise or 
manufactured goods, that is highly leveraged 
relative to the amount of capital it holds and 
maintains a substantial position in outstanding 
swaps in any major swap category as determined 
by the Commission. 

 

 Bank “Push-Out” Requirement: No requirement 
is included. 
 
 
 
Clearing Exemption: End users who are not 
“swap dealers” or “major swap participants” are 
exempt from the central clearing requirement 
imposed under the House Bill.  

 

 
 
 
 
 

Bank “Push-Out” Requirement: Would effectively 
require banks (as entities that receives the benefit 
of federal or FDIC assistance) to “push-out” swap 
trading activities to non-bank entities. 
 
Clearing Exemption: “Commercial end users”

  
are 

exempt from the clearing requirements if hedging 
commercial risk.  Also, a commercial end user that 
is a public company would need to obtain the 
approval of its audit committee to enter into swaps 
exempted from the clearing and trading 
requirements.  The commercial end user exemption 
extends to affiliates acting on behalf of the 
commercial end user (so long as the affiliate is not, 
and is not acting on behalf of, a financial entity). 
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Area House Bill (passed on December 11, 2009) Senate Bill (passed on May 20, 2010) 

Derivatives (cont.) Swap Execution Facility: Swaps required to be 
cleared would also have to be traded on an 
exchange or swap execution facility.  The House 
Bill defines swap execution facility very broadly as 
any person or entity that facilitates or executes 
trades in swaps, including any electronic trade 
execution or voice brokerage facility.  

 

Swap Execution Facility: The Senate Bill contains 
a similar requirement to use a swap execution 
facility, which is defined more narrowly as “a 
trading facility in which multiple participants have 
the ability to execute or trade swaps by accepting 
bids and offers made by other participants that are 
open to multiple participants in the system.”  This 
definition may exclude certain types of voice 
brokerage or single-dealer trading systems. 

 

Registration of Private Fund Managers and 
Increased Reporting Obligations for the Private 
Fund Industry 

 

(You also may wish to refer to a more complete 
side-by-side comparison of the House and Senate 
private fund manager registration requirements, 
“Private Fund Manager Registration as U.S. 
Financial Reform Legislation Approaches the Finish 
Line”, dated June 1, 2010, available via our website 
www.shearman.com.) 

 

“Private Investment Adviser” Exemption 
Eliminated: The House Bill would eliminate the 
“private investment adviser” registration exemption.  
In addition the House Bill contains carve-outs for 
venture capital funds and advisers that solely 
advise private funds and that have assets under 
management in the U.S. of less than $150 million. 
 
 

Heightened Recordkeeping and Reporting 
Requirements: The House Bill would require each 
private fund managed by a registered investment 
adviser to submit reports detailing the fund’s assets 
under management, use of leverage, counterparty 
credit risk exposure, trading and investment 
positions and practices, as well as other information 
that the SEC and the Federal Reserve deem 
appropriate “in the public interest and for the 
protection of investors or for the assessment of 
systemic risk.”  “Exempt” venture capital fund 
managers would be subject to special SEC 
reporting and recordkeeping requirements. 

“Private Investment Adviser” Exemptions 
Eliminated: The Senate Bill also would eliminate 
the “private investment adviser” registration 
exemption.  However the Senate Bill carves-out 
from SEC registration, advisers to venture capital 
funds, private equity funds, family offices and fund 
advisers that have assets under management in 
the U.S. of less than $100 million. 

 
Heightened Recordkeeping and Reporting 
Requirements: The Senate Bill largely tracks the 
House Bill regarding the types of information 
registered private fund managers would have to 
disclose, however the Senate Bill broadens the 
scope of information to be disclosed to include 
valuation policies, types of assets held, and side 
letters.  “Exempt” private equity fund managers 
would be subject to special SEC reporting and 
recordkeeping requirements. 

General Investor Protection Efforts “Skin in the Game”:  Would require regulators to 
adopt a 5% risk retention requirement (as well as 
exemptions therefrom) for creditors and 
securitizers.  Creditors would be subject to risk 
retention for loans transferred, sold or conveyed to 
a third party even if the loans are not destined for 
securitization. 
 

“Skin in the Game”: The Senate Bill also adopts a 
similar 5% risk retention requirement however this 
requirement (unlike the House version) would not 
apply to whole loan transfers by creditors in the 
secondary market.  Additionally, the Senate Bill 
would require the SEC to adopt rules compelling 
issuers of publicly-issued asset-backed securities 
to perform strict due diligence reviews of underlying 
assets and to disclose “the nature of the analysis.”   

 

 Fiduciary Duty Standards:  Would require the 
SEC to impose fiduciary duty standards on broker-
dealers when providing personalized investment 
advice about securities to a retail customer (and 
such other customers as the SEC may by rule 
provide). 

 

 

Fiduciary Duty Standards:  Would require the 
SEC to conduct a study to determine the 
effectiveness of existing standards of care for 
broker-dealers and advisers and to conduct a 
rulemaking if the study identifies any shortfalls in 
the current fiduciary framework. 

 

 

http://www.shearman.com/
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Area House Bill (passed on December 11, 2009) Senate Bill (passed on May 20, 2010) 

General Investor Protection Efforts (cont.) SEC Aiding and Abetting Authority:  Clarifies 
that the SEC is authorized to pursue aiders and 
abettors for reckless conduct, and would expand 
the SEC’s aiding and abetting authority under the 
Advisers Act. 

SEC Aiding and Abetting Authority:  Would not 
expand the SEC’s authority to pursue aiders and 
abettors of the securities laws. 

 

 Funding of the SEC:  Would increase the SEC’s 
budget by over 100% between 2010 and 2015. 

Funding of the SEC:  Would allow the SEC to 
determine its annual budget. 

Corporate Governance 

 

 

 

 

 

 

 

Majority Voting:  No provision included.   

 

Majority Voting:  Listing exchanges required to 
impose a majority vote standard in uncontested 
director elections for all listed companies, reverting 
to a plurality standard in contested elections.  Any 
director receiving less than a majority vote would 
be required to tender his or her resignation.  The 
board could determine not to accept the 
resignation, but if so, it would be required to explain 
its decision within 30 days.   

 Proxy Access:  The SEC must prescribe rules 
permitting shareholders to use company proxy 
solicitation materials to nominate director 
candidates.  The SEC proposed proxy access rules 
in 2009 but appears to be awaiting Congressional 
action prior to adopting final rules. 

Proxy Access:  Substantially similar to the House 
provision; however, the SEC would be authorized, 
not required, to prescribe rules. 

 

 Chairman and CEO Structure:  No provision 
included. 
 
 
 

Risk Committee:  No provision included. 

 

 

 

 

 

Broker Discretionary Voting:  No provision 
included. 

Chairman and CEO Structure:  Would require the 
SEC to issue rules requiring companies to disclose 
in their proxy statements why the same or different 
persons serve as Chairman and CEO. 
 

Risk Committee:  All publicly traded non-bank 
financial companies that are supervised by the 
Board of Governors of the Federal Reserve 
System, and all publicly traded bank holding 
companies with assets over $10 billion would have 
to have a risk committee. 

 

Broker Discretionary Voting:  Would prohibit 
broker discretionary voting in connection with 
shareholder votes regarding the election of 
directors, executive compensation or any other 
significant matters, as determined by the SEC. 

Executive Compensation Related Issues 

 

 

 

 

 

 

 

Clawback Policies:  No provision. 

 

 

 

 

 

 

 

Clawback Policies:  Introduction of a “clawback” 
policy that would allow the issuer to recover 
incentive-based compensation (including stock 
options) paid to current or former executives during 
the three years preceding an accounting 
restatement due to material noncompliance with 
any financial reporting requirement under securities 
laws.  The amount of recovery would be limited to 
the excess of what would have been paid to the 
executive under the accounting restatement. 
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Area House Bill (passed on December 11, 2009) Senate Bill (passed on May 20, 2010) 

Executive Compensation Related Issues (cont.) Say-on-Pay:  Provides shareholders with the right 
to cast a nonbinding vote approving the company’s 
executive compensation as disclosed in the 
Compensation Discussion and Analysis section of 
the proxy statement and accompanying tables.  
 

Disclosure and Vote on Golden Parachutes:  
Requires proxy statements filed in connection with 
mergers, acquisitions, and major asset sale 
transactions to describe the arrangements the 
company has with executive officers concerning 
any type of compensation (whether present, 
deferred, or contingent) that is “based on or 
otherwise related to” the transaction.  Companies 
would also be required to disclose the total of all 
compensation that will be paid or may become 
payable (together with the conditions to payment) 
as a result of the transaction to their named 
executive officers.  The payments would be 
submitted to shareholders for a non-binding vote.  

Say-on-Pay:  Similar to the House Bill. 
 
 
 
 
 

Disclosure and Vote on Golden Parachutes:  No 
provision included. 

 

 

 

 

 

 

 

 

 

 
 

Credit Rating Agency-Related Reforms Private Right of Action: The purchaser of a 
security given a rating by an NRSRO would have 
the right to recover for damages if the process of 
determining the credit rating was (1) grossly 
negligent, based on the facts and circumstances at 
the time the rating was issued; and (2) a substantial 
factor in the loss suffered by the investor. 
 
 
 
 

SEC Oversight: Would establish a dedicated office 
within the SEC to strengthen supervision of rating 
agencies. 

Private Right of Action: Provides that in 
establishing the requisite state of mind in a private 
action for damages brought against a credit rating 
agency or a controlling person under the Securities 
Exchange Act of 1934, it would be sufficient to 
state with particularity facts giving rise to a strong 
inference that the credit rating agency knowingly or 
recklessly failed to conduct a reasonable 
investigation or obtain reasonable verification of the 
factual elements it relied on in rating a security. 
 

SEC Oversight: Would establish a Credit Rating 
Agency Board to assign qualified NRSROs to 
provide initial credit ratings for structured finance 
products. 

 

 
 


