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Private Fund Manager Registration Provisions of the  
Dodd-Frank Bill 
Among the many provisions of the U.S. financial reform bill that the House and Senate 

conferees announced as “finished” last week are those that would require private fund 

managers to register as investment advisers with the U.S. Securities and Exchange 

Commission.  The registration provisions would remove the existing registration exemption 

on which many fund managers now rely, that being the so-called “private adviser” or “fourteen 

or fewer clients” exemption.  The result is that many U.S. and non-U.S. fund managers that 

are currently exempt from SEC investment adviser registration will be required to register.  

The Democratic Congressional leadership had been committed to passing the bill this week, 

but just announced today that the vote could be delayed, possibly until mid-July. 

 
With that background, this alert briefly summarizes key 

provisions of the joint bill’s Title IV, which is referred to 

as the Private Fund Investment Advisers Registration 

Act.1  We will prepare a more comprehensive summary 

after the bill has been approved.2 

Transition Period 
 

Unless otherwise stated, all provisions described below 

come into effect one year from the law’s enactment, i.e., 

one year after the bill is signed into law by President 

 
1  We base our summary on the text of the bill from the House of 

Representatives website as of June 27, 2010.  See 
http://financialservices.house.gov/Key_Issues/Financial_Regulatory_Reform/F
inancial_Regulatory_Reform062410.html. 

 
2  Shearman & Sterling has written extensively on the financial regulatory 

reforms that are now part of the bill, including earlier versions of the provisions 
relating to private fund managers.  Our previous alerts are available through 
www.shearman.com/publications. 

Obama.  This means that, were a final bill signed into 

law this week (as remains a possibility), the registration 

requirement would be effective in late June or early July 

2011.  To meet that deadline, investment adviser 

registration applications would need to be filed with the 

SEC no later than approximately May 15, 2011, although 

it would be prudent to file somewhat earlier. 

Fourteen or fewer client exemption from 
Advisers Act registration repealed 
 
Section 203(b)(3) of the U.S. Investment Advisers Act 0f 

1940 (the “Advisers Act”) established an exemption 

from SEC registration – based primarily on limiting a 

firm’s number of clients – that is relied upon by almost 

all large U.S. fund managers investing in securities that 

are not currently registered as investment advisers.  

Section 203(b)(3) is to be repealed in its entirety and 

replaced by several new exemptions described below. 

http://financialservices.house.gov/Key_Issues/Financial_Regulatory_Reform/F
http://www.shearman.com/publications
http://www.shearman.com/
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Required records and reports 
 
Within one year of the law’s enactment, the SEC is to 

establish recordkeeping and reporting requirements 

regarding private funds, in each case as the SEC deems 

needed for purposes of investor protection or systemic 

risk assessment.  

 

Reporting is to include, for each private fund: 

 

 Assets under management (AUM) and leverage, 

including off balance sheet leverage,  

 Counterparty credit risk exposure,  

 Trading and investment positions,  

 Valuation policies and practices,  

 Types of assets held,  

 Side arrangements or side letters,  

 Trading practices, and  

 Such other information determined necessary and 

appropriate by the SEC in consultation with the 

Financial Stability Oversight Council (a new 

organization to be comprised of the heads of key 

U.S. federal financial regulators), which may 

include different reporting for different classes of 

advisers based on type or size of private fund 

involved. 

 

The SEC is also to prepare annual reports to Congress 

stating how it uses the information it collects for the 

protection of investors or the integrity of markets. 

Confidentiality of records and reports 
 
These new records and reports are to be held 

confidentially by the SEC except that that the agency 

shall, as requested: 

 

 Provide reports to the Financial Stability Oversight 

Council,  

 Provide reports to Congress under a confidentiality 

agreement,  

 Provide reports to other federal agencies and to self-

regulatory organizations if information requested is 

within the scope of the requesting organization’s 

jurisdiction, and  

 Comply with court orders in cases brought by the 

U.S. government. 

 

“Proprietary information” is to be treated as subject to 

the same levels of protection by the SEC as is 

information collected pursuant to an SEC inspection.  

“Proprietary information” is undefined, but stated to 

include sensitive, non-public information regarding: 

 

 Investment or trading strategies,  

 Analytical or research methodologies,  

 Trading data,  

 Computer hardware or software containing 

intellectual property, and 

 Any additional information determined by the SEC 

to be proprietary. 

 

Section 210(c) of the Advisers Act prevents the SEC 

from requiring an investment adviser to disclose the 

identity of clients except in enforcement investigations 

and proceedings.  The section is to be amended to 

establish another exception permitting the SEC to 

require disclosure “for purposes of assessment of 

systemic risk.” 

Definition of client 
 
The SEC is to be prohibited from defining the term 

“client” to include an investor in a private fund, at least 

for purposes of Sections 206(1) and (2) of the Advisers 

Act (both are broad, antifraud provisions).   
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That limitation on the scope of how a client might be 

defined is significant because the Advisers Act imposes a 

variety of antifraud and fiduciary duties on investment 

advisers with respect to their clients – which, for the 

most part, include funds and exclude fund investors 

under current law.  As a fund’s investors can have 

conflicting interests with each other, it is often not 

practicable to comply with a fiduciary duty to each 

particular fund investor. 

Non-U.S. investment advisers 
 
A non-U.S. adviser is to be exempt from SEC investment 

adviser registration as a “foreign private adviser” (a new 

category of exempted adviser) only so long as the 

adviser: 

 

 Has no place of business in United States,  

 Has fewer than 15 U.S. clients and investors in 

private funds,  

 Has less than $25 million aggregate AUM 

attributable to U.S. clients and investors in private 

funds (that $25 million threshold can be increased 

by SEC rulemaking),  

 Does not “hold itself out” to the public as a 

securities investment adviser in United States, and  

 Does not advise a U.S. registered investment 

company or business development company. 

 

This is a much narrower exemption than is available to 

non-U.S. advisers currently.   

Venture capital funds and private equity funds 
 
An investment adviser “solely” to one or more venture 

capital funds is to be exempt from SEC registration, but 

will be subject to SEC recordkeeping and reporting rules 

yet to be determined.  The SEC is to define the term 

“venture capital fund” within one year, but no guidelines 

have been provided as to what the SEC should consider 

in crafting that definition.   

 

The broader exemption for investment advisers to 

“private equity funds” that had been supported in the 

Senate was not accepted in the final, conformed bill.  

Private equity fund managers would be subject to the 

same registration provisions as private fund managers 

generally. 

Family offices 
 
An investment adviser that is a “family office” is to 

excluded from the definition of an investment adviser 

altogether (i.e., this goes further than just providing an 

exemption from registration).  As with the venture 

capital fund exemption, the definition of the term 

“family office” is left to the SEC, but with no time period 

for that rulemaking specified.  The bill does direct that 

the SEC’s definition be consistent with prior exemptive 

positions taken by the agency, except that the family 

office must be permitted to provide investment advice to 

certain third-parties on a grandfathered basis in 

connection with arrangements established before 

January 1, 2010.  

 

A family office, although not an investment adviser, will 

be deemed – if relying on the grandfathering provision 

just described – to be an investment adviser for 

purposes of the antifraud provisions in Sections 206(1), 

(2) and (4) (but, significantly, not Section 206(3), which 

establishes the rules on dealing with a client as 

principal). 

Investment advisers with less than $150 million 
AUM 
 
Investment advisers with less than $150 million AUM 

are to be exempt from SEC registration, but only if they 

advise “solely” private funds.  These advisers will still be 
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subject to SEC recordkeeping and reporting rules yet to 

be determined.  

 

 The SEC is also directed to set registration and 

examination procedures for these advisers that reflect 

systemic risk considerations.  It therefore can be 

expected that some subset of these advisers may still be 

required to register with the SEC.  Those advisers not 

required to register with the SEC under this exemption 

presumably will be required to register with individual 

U.S. states. 

 

Finally, the exemption described here is not self-

executing.  It requires SEC rulemaking to establish, and 

no timeline is specified for that rulemaking. 

“Mid-sized” investment advisers with less than 
$100 million AUM 
 
An investment adviser may not register with the SEC, 

and thus becomes subject to the jurisdiction of 

individual U.S. states, if the adviser has between $25 

million and $100 million AUM, is otherwise required to 

register with its home state, and would be subject to 

examination by the home state.  That $100 million 

threshold, which the bill describes as characterizing 

“mid-sized” advisers, may be raised by the SEC.   

 

If, however, an investment adviser with at least $25 

million AUM would be required to register with 15 or 

more states, then it nonetheless would be eligible for 

SEC registration.  Investment advisers to registered 

investment companies and business development 

companies continue to be required to be SEC-registered 

regardless of their AUM. 

 

How this division of labor with the states will play out is 

unclear.  The goal of the $100 million threshold is 

clearly to move smaller advisers to state registration and 

thereby allow the SEC to focus its efforts on the 

increased number of registered fund managers that will 

result from the repeal of the fourteen or fewer client 

exemption.  But the prospect of moving to state 

jurisdiction only those advisers that would be subject to 

state examinations – given that a number of states have 

no or limited examination programs – may leave more 

investment advisers subject to federal registration than 

was originally expected. 

 

Finally, it is a fair question to ask why there are separate 

carve-out thresholds at $100 million AUM and $150 

million AUM.  The answer is that the House and Senate 

took different approaches to the question of limiting the 

overall number of firms that would register with the SEC 

and, instead of finding common ground, the two 

approaches appear in the final bill side by side. 

Revisiting the accredited investor and  
qualified client standards 
 
Both Regulation D under the U.S. Securities Act of 1933 

and Rule 205-3 under the Advisers Act provide for 

dollar-based investor eligibility standards as rough 

proxies of financial wherewithal.  Regulation D generally 

limits offerings of private placement securities to certain 

“accredited investors.”  In the same vein, the Advisers 

Act limits payments to a registered investment adviser 

of performance-based compensation only to “qualified 

clients.”  Both the accredited investor and qualified 

client standards have been criticized for not regularly 

adjusting upwards with inflation. That will change 

under the bill. 

 

The accredited investor standard for natural persons 

under Regulation D is to be raised to $1 million net 

worth, exclusive of the value of the person’s primary 

residence – in contrast to the current requirement, 

which is also set at $1 million net worth but allows an 

investor to count the value of his or her primary 

residence.  The new level is to apply for four years and 

will then be subject to regular updating (at least every 

four years) by SEC rulemaking. 
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Likewise, within one year, the SEC is to implement rules 

providing for the ongoing adjustment of the qualified 

client standard to account for inflation.  The current $1.5 

million qualified client net worth standard will be 

adjusted within one year and then every five years, each 

time in $100,000 increments. 

 

In addition, within three years, the Government 

Accountability Office (a body under the U.S. 

Comptroller General referred to as the “GAO”) is to 

complete its own study and report to Congress on the 

accredited investor standard.  The GAO study is asked to 

address only investors in private funds (i.e., leaving 

aside other private placements of securities), but it 

appears that the study will review applicability to both 

natural person and entity investors. 

GAO study on self-regulatory organization for 
private funds 
 
Within one year, the GAO is to complete a study and 

report to Congress on the feasibility of forming a self-

regulatory organization to oversee private funds.  

Interestingly, the required study appears to relate only 

to the oversight of private funds and not investment 

adviser firms more generally. 

SEC study on short selling 
 
Within two years, the SEC is to complete a study and 

report to Congress on various approaches to short 

selling regulation

 

 

 

 

 

 

 

 

 

This memorandum is intended only as a general discussion of these issues.  It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations if desired.   
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