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FINRA Adopts Rule 5141 (Sale of Securities in a Fixed Price 
Offering) to Replace the “Papilsky” Rules 

Introduction and Overview 
On July 21, 2010, the Securities and Exchange Commission (“SEC”) approved FINRA Rule 5141 (“Adopted Rule”) proposed 

by the Financial Industry Regulatory Authority (“FINRA”), which prohibits the grant of certain preferences in connection 

with fixed price offerings of securities.1  The Adopted Rule aims to simplify the current National Association of Securities 

Dealers, Inc. (“NASD”) Rules 2730, 2740, and 2750 and their Interpretative Materials, collectively known as the “Papilsky” 

Rules.2  FINRA will announce the effective date of the proposed rule change in a forthcoming Regulatory Notice. 

The Adopted Rule is intended to protect the integrity of fixed price offerings by ensuring that securities in such offerings are 

sold to the public at the stated public offering price or prices, thereby preventing FINRA members from granting an 

undisclosed better price.  Like the Papilsky Rules (described below), the Adopted Rule prohibits the grant of certain 

preferences (e.g., selling concessions, discounts, other allowances or various economic equivalents) in connection with fixed 

price offerings of securities. 

The Adopted Rule and related Interpretive Materials 

What follows is a description of the significant elements of the Adopted Rule, including interpretive materials. 

FINRA Rule 5141(a) 

Under the Adopted Rule, “no member or person associated with a member that participates in a selling syndicate or selling 

group3 or that acts as the single underwriter4 in connection with a fixed price offering may offer or grant, directly or 

 
1  The Adopted Rule is described in the SEC’s release “Order Approving the Proposed Rule Change to Adopt FINRA Rule 5141 (Sale of Securities 

in a Fixed Price Offering) in the Consolidated FINRA Rulebook” SEC Release 34-62539 (July 21, 2010), 75 Fed. Reg. 35105 (July 27, 2010), 
currently available at: http://www.sec.gov/rules/sro/finra/2010/34-62539.pdf (the “Adopting Release”).  The proposing release is described 
in the SEC’s release “Proposed Rule Change to Adopt FINRA Rule 5141 (Sale of Securities in a Fixed Price Offering) in the Consolidated 
FINRA Rulebook” SEC Release 34-62299 (June 16, 2010), 75 Fed. Reg. 35105 (June 21, 2010), currently available at 
http://www.sec.gov/rules/sro/finra/2010/34-62299.pdf (the “Proposing Release”). 

2  The “Papilsky” Rules are so-named because they were adopted in the wake of the court decision in the Papilsky case.  See Papilsky v. Berndt, 
1976 U.S. Dist. LEXIS 14442 (S.D.N.Y. 1976). 

3  See NASD Rules 0120(p) and 0120(q) for the definitions of “selling group” and “selling syndicate”. 

4  The Adopted Rule applies to any member acting as a single underwriter in an offering.  See FINRA Rules 5141.01 and 5141.02. 
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indirectly to any person or account that is not a member of the selling syndicate or selling group or that is a person or 

account other than the single underwriter any securities in the offering at a price below the stated public offering price.”5 

However, subject to FINRA Rule 5130,6 a member of a selling syndicate or selling group, or a member that acts as the single 

underwriter is permitted to sell securities in the offering to an affiliated person, provided that the member does not sell the 

securities to the affiliated person at a reduced price.7  This language is more permissive than the existing equivalent under 

the Papilsky Rules. 

The Adopted Rule applies until the termination of the offering or until a member, having made a bona fide public offering of 

the securities, is unable to continue selling such securities at the stated public offering price.  The Adopted Rule sets a 

presumption that a security is saleable at the stated price if the securities trade immediately in the secondary market at or 

above the stated public offering price.8 

FINRA Rule 5141(b) 

The Adopted Rule also provides that nothing prohibits the purchase and sale of securities in a fixed price offering between 

members of the selling syndicate or selling group.9 

Interpretative Material published as part of the Adopted Rule 

Below is a summary of the interpretative materials that will accompany the Adopted Rule once it is effective. 

FINRA Rule 5141.01:  Definition of Reduced Price. 

FINRA Rule 5141.01 sets forth a new definition for the term “reduced price”, which includes, without limitation, any offer or 

grant of any selling concession, discount or other allowance, credit, rebate, reduction of any fee (including any advisory or 

service fee), any sale of products or services at prices below reasonable commercially available rates for similar products and 

services, or any purchase of or arrangement to purchase securities from the person or account at more than their fair market 

price in exchange for securities in the offering. 10  

In addition, the definition of “fair market price” is defined as a price or range of prices at which a buyer and a seller, each 

unrelated to the other, would purchase the securities in the ordinary course of business in transactions that are of similar size 

and similar characteristics and are independent of any other transaction.11 

 
5  See FINRA Rule 5141(a). 

6  FINRA Rule 5130 (formerly NASD Rule 2790) generally prohibits sales to and purchases of IPO securities by broker-dealers and portfolio 
managers, and accounts in which such persons have a beneficial interest.  If you wish to receive more information about Rule 2790, you may 
refer to our client publication “SEC Approves Amendments to NASD “New Issue Rule” 2790” (August 2005), available at 
http://www.shearman.com/cm_0805/.  

7  See Section 2.3.1 for a definition of “reduced price”. 

8  See FINRA Rule 5141(a).  Under the Papilsky Rules, an underwriter granting a reduced price to a non-US broker-dealer and syndicate member 
must obtain an agreement from such broker-dealer to comply with the rule.  This requirement now has been eliminated.  See the Adopting 
Release at Section II.B.2 (“The relationships between foreign non-members and their customers are beyond the scope of the proposed rule 
change.”). 

9  See FINRA Rule 5141(b). 

10 FINRA Rule 5141.01. 

11 FINRA Rule 5141.01. 
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FINRA Rule 5141.02: exemption for bona fide research. 

FINRA Rule 5141.02 preserves the allowance permitted under those rules with respect to research services. Specifically, Rule 

5141.02 provides that nothing in the Adopted Rule prohibits a member or person associated with a member that participates 

in a selling syndicate or selling group, or that acts as the single underwriter, from selling securities in the offering to a person 

or account to which it has provided or will provide research, provided the person or account pays the stated public offering 

price for the securities and the research is provided pursuant to the requirements of Section 28(e) of the Securities Exchange 

Act of 1934. 

FINRA Rule 5141.03: ordinary course business between affiliates. 

FINRA Rule 5141.03 provides that transactions between a member of a selling syndicate or selling group, or between a single 

underwriter, and an affiliated person that are part of the normal and ordinary course of business and are unrelated to the 

sale or purchase of securities in a fixed price offering will not be deemed to confer a reduced price under the Adopted Rule. 

FINRA Rule 5141.04: Definition of “fixed price offering” unchanged. 

FINRA Rule 5141.04 defines “fixed price offering” as set forth in current NASD Rule 0120(h) with only minor changes, 

primarily to reflect the new conventions of the Consolidated FINRA Rulebook.  Under the Adopting Rule, a “fixed price 

offering” is defined as “the offering of securities at a stated public offering price or prices, all or part of which securities are 

publicly offered in the United States or any territory thereof, whether or not registered under the Securities Act, except that 

the term does not include offerings of "exempted securities" or "municipal securities" as those terms are defined in 

Sections 3(a)(12) and 3(a)(29), respectively, of the Exchange Act or offerings of redeemable securities of investment 

companies registered pursuant to the Investment Company Act which are offered at prices determined by the net asset value 

of the securities.” 

FINRA Rule 5141.05: Relationship to asset-based fees. 

FINRA Rule 5141.05 states that a member that is an investment adviser may exempt securities that are purchased as part of a 

fixed price offering from the calculation of annual or periodic asset-based fees that the member charges a customer, provided 

the exemption is part of the member’s normal and ordinary course of business with the customer and is not in connection 

with an offering. 

Relationships to Current “Papilsky” Rules and to Existing Guidance 
In general, the Adopted Rule continues the general requirement that all fixed price offerings of securities to the public be 

made at the stated public offering price.  Currently, the Papilsky Rules require that sales in a fixed priced offering occur at the 

disclosed fixed price offered.  The Papilsky Rules also prohibit various techniques by which member firms participating in a 

distribution could sell securities to customers or persons not rendering services in the distribution at a price below the fixed 

price or prices.    

However, as described in the adopting notice from FINRA, Notice to Members 81-3 (“NTM 81-3”), and described below, 

offerings having more than one fixed price may be allowed under certain circumstances.  For instance, persons that buy in 

large volumes may pay a lower price per unit than persons who purchase in smaller volumes. 

Notice to Members 81-3 

NTM 81-3, probably the most valuable and comprehensive interpretative guidance for the Papilsky Rules, permits member 

firms to provide differential pricing in fixed price offerings if and when the member firm has reasonable grounds for doing so 

(for instance, where a client has agreed to make a large purchase of the securities that are being offered in the offering).  

Similarly, for purposes of NASD Rule 2730, when securities are taken in a trade, a member is not obligated to “charge the 

same amount to each person to whom [a] product is provided if price differentials are based on factors other than the 
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customer’s willingness to, or practice of, purchasing securities from the member at a fixed price offering.”  In this regard, 

NASD guidance provides that unless the amount of cash or other consideration agreed upon appears on its face to be 

unreasonably low, it will not be necessary for the member or its affiliate to demonstrate that the agreed upon price 

represented fair market price.   

In the Proposing Release, FINRA cites this aspect of NTM 81-3, noting that the Papilsky Rules operate to prohibit “the 

surreptitious and unfair discrimination granting of a discount to select investors who are in a position to take advantage of 

various recapture devices.”12  In the Proposing Release, FINRA also notes that the Adopted Rule’s definition of “fixed price 

offering” “does not by its terms prohibit multiple price offerings.”13  Given these statements, and the absence of repudiation 

of NTM 81-3, we believe that the interpretative guidance provided in NTM 81-3 relating to reasonable discounting and 

multiple price offering remains valid and important guidepost for firms engaging in the offering process. 

This publication is intended only as a general discussion of these issues.  It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations if desired.   

If you wish to receive more information on the topics covered in this publication, you may contact your regular Shearman & Sterling contact person 
or any of the following: 

Charles Gittleman 
New York 
+1.212.848.7317 
cgittleman@shearman.com 

Russell Sacks 
New York 
+1.212.848.7585 
rsacks@shearman.com 

Michael Blankenship 
New York 
+1.212.848.8531 
michael.blankenship@shearman.com 

Steven Blau 
New York 
1.212.848.8534 
steven.blau@shearman.com 

Jennifer Morton 
New York 
1.212.848.5187 
jennifer.morton@shearman.com 
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12 See the Proposing Release at footnote 18, emphasis added. 
13 See the Proposing Release at Section II.C.(C). 
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