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On April 18, 2011, FINRA submitted to the SEC proposed changes1

Rule 5131 (the “Rule”),2 regarding new issue allocations and distributions that 

would:  

• Delay until September 26, 2011 the implementation of the Rule’s 

anti-spinning prohibitions and restrictions on acceptance of market 

orders for new issue securities; and,  

• Eliminate from the Rule its provision requiring members to have 

policies and procedures ensuring that investment banking personnel 

have no involvement or influence in new issue3 allocation decisions.   

Pending adoption of these proposed changes, the provisions of the Rule are scheduled to become effective 

on May 27, 2011.   

The comment period on the proposed changes will end 21 days after the proposed changes are published in 

the Federal Register.  As discussed below, the earliest possible Federal Register publication date is April 25, 

2011.  If the changes are published on that date, then the comment period will expire May 16, 2011. 
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1 FINRA’s Rule 19b filing (SR FINRA 2011 017) with the SEC proposing the changes to the Rule can be found at FINRA’s 
Internet website, www.finra.org. 
2 Our client publication dated January 14, 2011 describes the Rule’s provisions prior to these proposed changes:  “FINRA New 
Issue (IPO) Allocation Rule to Take Effect May 27, 2011; Investment Funds Must Now Consider Compliance,” available at 
http://www.shearman.com/finra-new-issue-ipo-allocation-rule-to-take-effect-may-27-2011-investment-funds-must-now-
consider-compliance-01-14-2011/. 
3 Under FINRA Rule 5130(i)(9), “new issue,” subject to certain exceptions, means “any initial public offering of an equity 
security made pursuant to a registration statement or offering circular.” 
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Implementation of Anti Spinning Prohibition Delayed Until September 26, 2011 
The Rule’s anti-spinning prohibition prohibits allocation of a new issue to any account in which an executive officer or 

director of a public company or covered non-public company that has certain current or expected subsequent client 

relationships with the member.4  In order to be able to meet the burden these compliance preparations impose, member 

firms must build information technology systems, develop compliance policies and procedures among different teams, and 

obtain additional information from their clients.   

In recognition of these requirements, FINRA is proposing to delay the implementation date of the anti-spinning prohibitions 

until September 26, 2011.   

Implementation of Market Order Provision Delayed Until September 26, 2011 
Rule 5131(d)(4) of the Rule prohibits members from accepting any market order for the purchase of shares of a new issue in 

the secondary market prior to the commencement of trading of such shares in the secondary market.  According to FINRA, 

members had requested additional time to develop the necessary systems and procedures to prevent the acceptance of 

market orders in advance of secondary trading.  FINRA has therefore proposed that the implementation date of 

paragraph (d)(4) be delayed until September 26, 2011. 

Elimination of Provision Prohibiting the Involvement of “Investment Banking Personnel” in IPO 
Allocation 
Rule 5131(b)(1) requires that members establish, maintain and enforce policies and procedures reasonably designed to 

ensure that investment banking personnel have no involvement or influence, directly or indirectly, in the new issue 

allocation decisions of the member.  This provision was added to the Rule in a 2010 Amendment.  At that time, FINRA stated 

that “FINRA believes that such procedures are essential to managing conflicts of interest between investment banking and 

syndicate activities.  We understand that these procedures are customary at members today, and we want to ensure that such 

policies and procedures remain in force”.5  However, because the term “investment banking personnel” was not defined in 

the Rule, FINRA says that members were concerned that the term would be understood to apply to all persons performing 

“investment banking services,” as that term is defined at Rule 5131(e)(5).  Such an understanding would have prohibited 

personnel outside the investment banking divisions of many FINRA members from performing certain functions they 

normally perform, and for this reason FINRA is proposing to delete the provision.    

FINRA stated that in light of that unintended consequence, it proposes to delete paragraph (b)(1) from the Rule.  

 

  

 

 
 
 
4 For a full description of the Rule’s spinning prohibitions, you may wish to refer to pages 1-2 of our client publication cited  
   and linked above at note 2. 
5 See SR-NASD-2003-140 (Amendment No. 4) (July 30, 2010) at pages 5 – 6. 
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Timeline; Considerations for FINRA-Member firms and Investment Funds 
As noted above, after the proposed changes are published in the Federal Register, which is expected to occur shortly, there 

will be a 21-day comment period.  If the proposed changes are published in the Federal Register on April 25, 2011, then the 

comment period would expire on May 16, 2011.  That would leave approximately two weeks for the SEC to approve the rule 

change before the Rule’s May 27 effective date.   

Though an extension of these two provisions will be helpful to firms as they prepare their systems, policies and procedures 

for the implementation of the Rule, we would encourage continuing progress in this regard.  Specifically: 

 FINRA-member firms will be required to implement provisions of the Rule other than the “anti-spinning” and “market 

order” provisions for the original effective date of May 27, 2011.  This includes various provisions regarding syndicate 

management, including the “lock-up” and “returned shares” provisions found at Rule 5131(d)(2) and (d)(3), respectively; 

and 

 FINRA-member firms that have commenced diligence in respect of the “anti-spinning” provision, either through the 

distribution of questionnaires or otherwise, will need to continue that effort.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This memorandum is intended only as a general discussion of these issues.  It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations if desired.   

If you wish to receive more information on the topics covered in this publication, you may contact your regular Shearman & Sterling contact person 
or any of the following: 

Charles S. Gittleman 
New York 
+1.212.848.7317 
cgittleman@shearman.com 

Russell D. Sacks 
New York 
+1.212.848.7585 
rsacks@shearman.com 

Michael J. Blankenship 
New York 
+1.212.848.8531 
michael.blankenship@shearman.com 

Steven Blau 
New York 
+1.212.848.8534 
steven.blau@shearman.com 
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