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CRisis MaNagEMENT - DEaLiNg wiTh  
ThE iNVisibLE ENEMy 

COViD-19 is the most disruptive global event  
since 1945. as general counsel plan how to mitigate the risks 
on behalf of key stakeholders in their companies, this report 

analyses the many legal and practical challenges facing them 
and how they can be navigated.



wELCOME FROM gLL
The skill-set for the modern in-house counsel is evolving. 
Now, more than ever, general counsel must step outside of 
their legal box, demonstrate business acumen and become a 
resilient executive business leader.  

Organisations around the world are battling with the 
COViD-19 pandemic, digital disruption and increasing global 
economic, social and political turbulence. as both risks 
and opportunities increase it is necessary for the general 
counsel to be a member of the C-suite to ensure the legal 
department can react to the wider business challenges 
faced. 

as the world adjusts to a new way of living, COViD-19 
provides an opportunity for general counsel to demonstrate 
their ability to be an enterprise leader. general counsel must 

adapt to the new norm, by taking up the helm and leading 
the crisis management team. They must demonstrate their 
ability to be agile, resilient and strategic.  

while it is often our events that bring us together at gLL, the 
situation surrounding the COViD-19 pandemic has reinforced 
the fact that at its heart, gLL is a community. in light of 
the novel questions the pandemic raises for your business 
operations and daily life, we at gLL have created this report 
to help you navigate your organisation through global chaos. 

This report is one in a series that will guide our members 
through turbulent times. “Leading with influence” has been 
chosen as the overarching theme of our 2020 Campaigns, 
which will look at three key strands, resilience, leadership and 
crisis management. 

Rhiannon Van Ross 
VP, global Memberships 
aLM 

Abigail Harris 
Director of Content 
global Leaders in Law 



“it’s a time of immense learning for  
every general Counsel. Our Legal team is  

always under huge demand in March, as our fiscal year  
ends on the 31st. adding COViD-19 requires greater 

stamina and resilience. it’s a live test of our investment in a 
collaborative culture and attention to detail,  

and i am fully convinced that it is paying off big in terms 
of our performance. as most of us now work remotely, i 

find hearing each others’ voices really helps us focus and 
progress. we hold frequent video calls by region and globally 

to address a myriad of contract questions important to 
DXC customers. we keep those calls short, specific, and add 

some humor where possible!  
we begin by thanking everyone, hearing their concerns,  

and asking the team to be fully engaged.”

- Bill Deckelman 
EVP and gC 

Us-headquartered DXC Technology



FOREwORD FROM  
shEaRMaN & sTERLiNg 
as companies and governments 
continue to grapple with new 
challenges resulting from the 
coronavirus (COViD-19) pandemic, 
the need for practical legal advice 
and compliance guidance is more 
important than ever.

as with all teams and organisations, 
legal functions will need to adapt, 
be nimble and agile during this 
period of uncertainty and rapid 
change. Companies will be looking 
at the lessons learned from the last 
financial crisis but this crisis is posing 
unique challenges and adjusting 
to the ‘new normal’ will require 
innovative thinking.  Legal teams 
can be instrumental in providing 
strategic and operational advice 
and support that helps leaders 
and organisations navigate the 
uncertainty and successfully adapt 
to the new environment. while 

contending with the immediate 
issues the global pandemic has 
highlighted, such as force majeure 
provisions in contracts, lawyers will 
also need to support businesses in 
dealing with the long-term impacts 
of the pandemic. 

The rapid growth of legal tech and 
data analytics in recent years will 
continue to be crucial as we navigate 
this 'new normal'. Focusing innovation 
on data and technology, combined 
with talent, will enable legal teams to 
proactively assess exposure to risk 
and provide strategic advice.

The pandemic has and will spark 
many challenges for businesses. 
The effective integration of legal 
perspectives and advice into all 
aspects of operational businesses 
and commercial decision-making is 
critical.

Matthew Readings 
global antitrust Practice 
group Leader and head of the 
London and brussels Offices, 
shearman & sterling

Matthew focuses on EU and UK competition law, 
including transactional and behavioural/contentious 
work. Matthew advises a broad range of clients 
on strategic merger clearance issues, represents 
clients before the European Commission and the 
CMa, oversees multi jurisdictional merger clearance 
processes in countries throughout the world and has 
handled complex European Commission and CMa cases 
including Phase ii investigations and remedy cases. he 
also advises on cartel investigations, market studies/
investigations by the CMa and sector regulators such 
as the FCa.



BotH SiDeS Now
The general counsel certainly has a special 
relationship to crisis. The general counsel 
role in most multi-national companies 
is defined increasingly by its focus on 
strategic risk management. This makes the 
general counsel a crucial figure in terms of 
determining preparedness for a crisis.  Other 
aspects of the role and the specific training 
that lawyers have can also be opportune in 
the midst of a fraught situation. There is the 
ability to bring an independent point of view, 
to look at both sides and give perspective. 
some general counsel who have moved into 
CEO roles have told me that this ability to 
see issues from both sides that is a defining 

quality for lawyers, which other members of 
the c-suite may often lack.  having somebody 
in the executive who is trained and prepared 
to challenge the accepted point of view and 
offer an alternative perspective can be 
invaluable in a crisis, where the panic to find 
quick solutions can blind people to broader 
aspects of the situation.

Perhaps most key is the breadth of internal 
insight that the general counsel can bring to 
the table, as their roles usually mean that 
they are more embedded in the organisation 
than any of the other executives.

A BiggeR PictuRe
The role of the general counsel is 

fundamental to the question of reputation 
and risk management. Perhaps more of a 
challenge for many legal leaders is how to 
equip their broader teams with the ability to 
also approach a crisis situation with more 
than just a legal lens..

For both general counsel and their teams 
a key aspect for the role of the lawyer in a 
company is having a greater focus on the 
geopolitical aspects outside of pure legality.  
in the higher echelons of the team this is a 
definite shift from ‘ just lawyer’ to more of the 
role of ‘lawyer/stateman’ as defined by ben 
heineman. Part of this is a conceptual shift 
for how lawyers in the legal department see 

CRisis OR OPPORTUNiTy?
Crisis events are a defining trend of modern business. McKinsey has reported that in the last twenty 
years there’s been an exponential rise year on year in the number of crisis events businesses can expect 
to face. Many of these crises are the direct result of changes in how we live and work. Many of the things 
that make our lives so much easier today, such as technology and speed of communication can also be 
catalysts for a range of crisis events. given both the inevitability of crisis in modern business and the 
stakes of dealing well with such situations, is a crisis also an opportunity for general counsel to display 
their unique set of skills, which can come to the fore in such moments?



themselves.  it’s a delicate balance, one which 
needs to see the business more as colleagues 
than clients, but is also at times able to shift 
to a more objective, ethical overview.

A BRilliANt teNSioN
a crisis event is also a moment when, for 
a general counsel, skills of collaboration 
can come to the fore. working with other 
teams can create what one general counsel, 
who is well-versed, described to me as “a 
brilliant tension.” it’s an acknowledgement 
of the differences in approach, for example 
between law and PR - but finding a way to 
work together and craft the best response 
which doesn’t just work in the moment, but 
in the future when the dust settles and new 
liabilities may emerge.

This is the moment, as well, where having 
built influence with other teams and having 
shown your ability to think about your role 
in the broadest possible applications will 
reap rewards. it can also be the moment 
where an awareness of the lived reality of 
your organisation will be crucial. a number 
of influential general counsel i have worked 
with over the years constantly emphasis, 
particularly to newly minted gCs, the value of 
getting your hands dirty. That is having an in-
person working knowledge of what the reality 

of your business is. it may be actually getting 
out on the shop floor, visiting manufacturing 
plants, or walking down railway lines with 
engineers - what it will mean is that in any 
high-stakes situation you will be able to 
speak with authority and not be seen as 
dictating from an ivory tower. it can also give 
you a perspective on events that a merely 
theoretical understanding of your business’s 
reality will not give.

MoRe tHAN lAw- DoiNg tHe RigHt tHiNg
a significant change to the role that is being 
embraced by many general counsel is shifting 
their risk evaluation to be more general. 
what this can mean in practice is a need 
to get comfortable moving away from the 
rules-based understanding of the legal world 
and be comfortable balancing that with an 
understanding of where risk can be taken 
and where it cannot.

but it’s also balancing this proactive risk 
management aspect of the role with 
a broader culture creation piece. The 
sophisticated risk analysis also needs to 
exist within the matrix of an ethical overview 
of the company’s operations in relation to 
broader culture. being able to balance what’s 
legal, what works risk wise and how this will 
play in the court of public opinion is the next 

frontier in approaching crisis. it’s not for 
the faint hearted. but general counsel who 
do have the skills to navigate these choppy 
waters, have an opportunity to take their 
own position, internally and externally, to a 
new sphere.

 oPPoRtuNity BeckoNS?
Thinking about crisis and looking at the range 
of your role in the broadest lateral sense 
can mean that crisis can be an opportunity 
for the savvy general counsel.  and the 
way the general counsel role is developing 
absolutely points to greater opportunities 
for sophisticated engagement with crisis 
situations. 

it’s not easy to do but by using your core 
competencies as a lawyer and being 
comfortable with extending the range of 
these, it will mean you’re truly functioning as 
a leader.

catherine Mcgregor 
gLL ambassador 



“several weeks ago,  
we formed a risk oversight  

committee (ROC) that includes,  
among others, hR, Communications, Eh&s,  

supply Chain (which includes manufacturing and 
purchasing), and Purchase & sales. The ROC has global 
scope. it monitors external and internal developments, 

separating “fact from fiction,” and develops 
recommendations for the senior management team. The 

senior management team has a daily conference call every 
day (weekends included) to review latest developments 

(e.g., employees testing positive, quarantine of employees, 
spacing of production workers on the line, acquiring and 

distributing PPE, governmental actions, supply chain issues, 
end market demand). During that call the team agrees 
upon actions (e.g., work from home, shut down plant, 

communications with unions, etc.).  
This seems to be working well as the situation is so  

dynamic—but only time will tell.”

-Chief Compliance Officer and  
Corporate secretary,  

EU-headquartered global  
industrial company 



COMMERCiaL CONTRaCTs, 
COViD-19 aND FORCE 
MajEURE 
iain Elder, a Partner at shearman & sterling, shares an insight into the impact of the COViD-19 pandemic 
on commercial contracts. he discusses the provisions you need to look for in commercial contracts, making 
a successful force majeure claim, and the knock-on consequences of COViD-19.

which provisions should we be looking at in 
commercial contracts when considering the 
coViD-19 pandemic?

Legal and commercial principles relevant 
to the COViD-19 pandemic include force 
majeure (“FM”), frustration, suspension 
rights for non-performance, change in 
law, material adverse change/ effect and 
economic hardship.  Commercial contracts 
governed by a common law jurisdiction 
(e.g. English law) rely almost exclusively 

on addressing these principles through 
negotiated contractual provisions (the 
exception being frustration) the terms of 
which will differ from contract to contract, 
whereas civil law jurisdictions (e.g. French 
law) enshrine many of these principles in 
statute and merely embellish or modify 
them through contractual provisions. 

This Q&a focuses FM in a commercial 
contract under English law.

what is FM?

For an event to constitute FM under an 
English-law governed contracts it must 
typically:

(1)  be outside the reasonable control of 
the affected party; and

(2)  prevent or impede the affected party 
from performing some or all of its 
obligations under the contract.



Often an illustrative, non-exhaustive list of 
events that may constitute FM is provided 
in the contract. This list will typically include 
events that constitute both natural FM 
(physical risks such as fire, flood or storm) 
and political FM (risks related to changes in 
the political or legal environment).

On their own, economic hardship and 
payment obligations are not typically 
relieved by an FM event.

what must an affected party do to make a 
successful FM claim? 

broadly, an affected party is usually 
required to do the following: 

(1)  notify the non-affected party(ies) of 
the FM event and its impact promptly 
after its occurrence;

(2)  demonstrate a causal link between 
the FM event and its inability to 
perform one or more of its contractual 
obligations.  as a pandemic, 
COViD-19 is the type of event that 
may well constitute FM but even if 
the necessary causal link cannot be 
demonstrated by the affected party, 
other events and circumstances 

flowing from COViD-19 may in 
themselves constitute an FM event 
(e.g. restrictions on the movement of 
labour and materials); and

(3)  take all reasonable steps to avoid 
or mitigate the FM event and its 
consequences.  what is reasonable 
will be determined by the prevailing 
circumstances on a case-by-case 
basis. 

in order to mitigate an FM event properly, 
an affected party must continue to 
perform any other contractual obligations 
not impacted by the FM event, or risk a 
claim from the non-affected party for 
breach or repudiation of the contract.

what contractual relief can flow from a 
successful FM claim?

Typically, an affected party will be relieved 
from the performance of any obligations 
impacted by the FM event and thereby 
avoid being in breach of contract for 
non-performance.  some fixed-term and 
fixed-price contracts may also provide for 
a day-for-day extension of the term of the 
contract for any period of FM in order to 
preserve the aggregate amount of revenue 

flowing from them during their term. 

can an affected party make an insurance 
claim for an FM event?

an affected party will typically carry its 
own insurance for damage caused by 
natural FM events and for consequential 
lost revenue whilst the construction or 
operation of its business is impeded.  
Therefore, each party normally assumes 
its own risk and liability flowing from an FM 
event.   

however, insurance is less readily available 
for some political FM events and so 
under some fixed-term and fixed-price 
contracts (typically only those with a quasi-
governmental entity as a counterparty) 
the affected party may claim for increased 
costs as a consequence of a political FM 
event.

whilst COViD-19 has prevented many 
businesses from operating, it has not in 
itself caused physical damage (e.g. to 
business premises) and so affected parties 
have not been able to make insurance 
claims for lost revenue (or such claims 
have been very narrow and limited to 
lost revenue whilst additional cleaning is 



performed).  This means that affected 
parties may, where they can, seek to 
rely on a political FM event flowing 
from COViD-19 and make a claim for 
increased costs.  however, for the most 
part, the inability of businesses to 
recover lost revenue as a consequence 
of COViD-19 through an insurance 
claim is why governments around the 
world have had to provide financial 
support to their economies; effectively 
becoming the insurer of last resort.  

what are the knock-on consequences of 
coViD-19 under commercial contracts?

as the impact of the COViD-19 
pandemic looks set to be with us for 
a number of months ahead, parties 
should review their contracts and 
consider other knock-on consequences, 
including: 

•   Expiration of longstop dates and 
warranty periods – these dates 
and time periods (once they have 
started) are often not adjustable 
due to an FM event.  

•   Terminations for prolonged FM 
– FM provisions often include a 

termination right for the non-
affected party (or sometimes any 
party) where an FM event has 
continued for a certain period 
of time (e.g. 180 days).  Certain 
parties may be happy to terminate 
a contract if this right is triggered 
(e.g. if it’s a long term contract and a 
better price may be available from 
another party post COViD-19).

•   Repayment of loans – borrowers 
with amortising loans with a fixed 
repayment schedule may find they 
have insufficient cashflow to make 
their next debt repayment. whilst 
some loans include repayment 
holidays, lenders may look to 
reserve accounts or additional 
support from shareholders before 
discussing restructuring the loan.

•   Insurance – if a party is unable to 
perform necessary maintenance will 
it invalidate its insurance?

it is also reasonable to assume that the 
consequences of COViD-19 will give rise 
to contractual disputes and claims.

iain elder 
Partner, 
Project Development 
& Finance,
shearman & sterling

iain Elder is a partner in the Project 
Development & Finance practice and heads 
the africa strategy. iain represents sponsors 
and lenders on the development and financing 
of large energy and infrastructure projects 
throughout the Middle East and africa. his 
clients include commercial banks, islamic 
lenders, export credit agencies, development 
financial institutions multi-lateral agencies, as 
well as sponsors.



“Communicate, Communicate,  
Communicate. Embrace the latest  

technologies to keep your team abreast  
of what’s happening at your company  

and what it means for them. Err in favor of  
inclusion and frequency. be honest, authentic and 

transparent. Don’t try to sugarcoat bad news. Don’t make 
promises you can’t be sure to keep.

help the company’s communications teams to do the same 
vis-à-vis the company’s various internal and  

external stakeholders. give the communications  
specialists practical guidance about legal  

considerations and then do whatever it takes  
to provide them with immediate and constructive feedback 

on drafts. in today’s 24/7 world of Twitterdom,  
time is almost always of the essence and a company’s 

reputation is often hanging in the balance.”

-Alex Dimitrief 
Former sVP & general Counsel, gE 



 1.  Employees have become a more 
important stakeholder than ever so craft 
your actions and messages thoughtfully.

 2.  when in crisis you need ice in the 
belly and warmth in the heart, know 
when to be formal and when to show 
your humanity.

 3.  Responsibility is everything in crisis, 
practical initiatives like providing 
face masks are more important than 
discounts or money.

 4.  start thinking about the long term 
now, don’t wait until the crisis has 
passed. Our studies from italy in the 
thick of the COViD-19 crisis showed 
that 50% of people surveyed thought 
long term reputations could be 
harmed by the actions you take.

 5.  This is a time for alignment, bring 
your team close in tech-forward 
ways.

 6.  be consistent in your messaging, 
make sure your values are your 
beacon in times of crisis.

 7.  Providing training for your team on 
conducting business virtually will 
help them navigate negotiation, 
presentations and decision making 
when the short-cuts or body 
language and rapport building are 
more difficult.

EXPERT CRisis MaNagEMENT 
TiPs FOR gLL MEMbERs 
Kylie wright-Ford, gLL ambassador and CEO of The RepTrak Company, shares the key steps that general 
counsel can implement to ensure they can lead the organisation through the current crisis



“we can each benefit by  
remembering the lessons from our last  

crisis, including the 2008 recession.  
The general Counsel has far greater influence 

 today. People look to the gC not only to resolve  
problems in a crisis, but to set the tone in  

managing and preserving relationships. Crises will come and 
go, but it is our character as human beings that constitutes 

our legacy. giving and receiving help and support will 
encourage others to collaborate. That includes  

taking soundings from, and sharing experiences with,  
others navigating the crisis such as fellow gCs and 
relationship partners in your law firms and other  
service providers. Vigilance is also crucial: hasty  

policy-making can result in unintended and  
unfortunate outcomes. gCs have an  

important role to play in maintaining good  
governance and transparency.”

- Helena Samaha 
President & CEO, Lex Mundi 

former global general Counsel, UK



gENERaL COUNsEL 
REFLECTiONs ON CRisis 
MaNagEMENT 
Mark gregory, general Counsel of british multinational engineering company Rolls-Royce, shares the key 
strategies he implemented to manage a global investigation, as well as how to keep internal and external 
shareholders calm. he also touches on driving cultural change, tactics to keep costs down, and his biggest 
lessons learnt.

can you provide a summary of a crisis that 
you went through at Rolls-Royce?

Mark gregory: There have been several 
real and perceived crises since i became 
general Counsel in 2015! The sFO and 
DOj investigation into bribery and 
corruption is the obvious one i’ve been 
closest to over the last few years. i was 
involved from the outset in 2012. at the 
time, i was the head of Legal for our 
Civil aerospace business. it built from a 
limited request for information from the 
UK serious Fraud Office into a global 

criminal investigation over the course of 
the next five years, until we entered into 
the Deferred Prosecution agreements 
in 2017.

what is your crisis management plan? what 
is the role the gc needs to play in a crisis? 

gregory: when i think of a crisis 
management plan there is this 
formulaic crisis management 
framework that i think most large 
corporates have. The framework sets 
out what happens if there is a crisis, 

how you get the right people involved, 
and the process for managing a crisis. 
i am responsible for that as general 
Counsel, and i am the Chair of our 
group Crisis Management Team.

you have to be agile, though, in deciding 
when to launch the group-level crisis 
management plan. sometimes it can be 
more of a hindrance than a help; and 
behaviours are critical.

a bit of anticipation is important. The ‘crisis’ 
doesn’t always announce itself to you! if 



there’s an issue with one of our products, 
it can be a bit more obvious than the slow-
burn reputational issues.

it’s really important to anticipate the 
issue as quickly as possible – they can 
be many-faceted, so you need to quickly 
understand the facts and identify those 
key stakeholders who can think around the 
issue. Then, for an issue such as a criminal 
investigation, it needs to be contained 
to the fewest people needed to sort it 
– so that others can get on and run the 
business as closely to business-as-usual as 
possible.

Did you have a whole team dedicated to the 
SFo crisis?

gregory: yes, but it was very small. we 
pulled stakeholders in as needed. and 
we had to control it closely: frankly, lots of 
people want to get involved, and as i’ve 
said before, we need to make sure there 
are people out there running the business 
so there’s one to be saved at the end of it!

How do you keep your staff calm? How 
should you manage internal and external 
stakeholders?

gregory: at Rolls-Royce, we use the saying 
the ‘shadow of the leader’. The best way of 
keeping staff calm is by being calm yourself 
and by showing the right level of control 
over the situation. you need to ensure that 
internal and external communications 
are consistent. The last thing you want is 
the internal message being inconsistent 
with the external message, because 
then neither the internal or external 
stakeholders will trust you.

you need to create a communications 
plan that allows people to continue with 
their day-to-day job. The crisis can be the 
most serious issue that has ever happened 
to the organisation but you need your 
workforce to continue to the drumbeat 
as we are in the business of serving our 
customers and that is the thing that most 
people in the organisation should be 
focussed on.

what about other internal or external 
stakeholders and how did you deal with the 
regulators?

gregory: we kept our messaging, and our 
expectations, simple. and we ‘walked the 
talk’. The issue was more about driving the 

right, sustainable, culture; and continuing 
to beat the drum.

Rolls-Royce went through a global 
investigation, how did you manage this? 
what were the major differences between 
jurisdictions? 

gregory: There were loads of different 
strands to the investigation; and lots of 
collateral issues. so, although the UK sFO 
took the lead, we had to engage with 
the Us, brazil, others – we were clear 
that we would give real co-operation to 
each of the external stakeholders and we 
followed through on that. hopefully, that 
helped to build a level of trust that meant 
what we were saying about dealing with 
issues of the past and driving future 
expectations of our people and ways of 
working.

How have you used the crisis to drive 
cultural change and what does that change 
look like?

gregory: in a perfect world, you don’t use 
a crisis to drive change. if you’re going to, 
the best way is to use someone else’s crisis. 
you can drive an acceleration of cultural 



or behavioural change through real-life 
examples, and a crisis can be a useful, but 
painful, way to illustrate why change is 
needed.

 as part of our programme when we were 
first contacted by the sFO, and once we 
first established that there were issues, we 
needed to do two things. Firstly, we needed 
to cooperate with the investigation and 
find a reasonable resolution for the issues 
that we were discovering. secondly, we 
needed to fix the problem going forward 
so that we never find ourselves in that 
situation again. That second point is really 
about culture.

we used the experience that we were 
living through to explain to our people, 
in as simple terms as possible, why 
integrity and values are so important 
to us. we talked about a drumbeat of 
‘winning right’, – if we are not winning 
right then we don’t want to win at all. i 
remember a point at which we walked 
away from a live competitive tender 

because we had discovered some 
concerns around how we had been 
managing it. when we communicated 
that to our people it was the single 
biggest driver for behavioural change 
within that part of the business. we 
wanted to win right, or not at all.

you need to be repetitive with your 
messaging. it is only at the point at which 
you’ve got really tired saying the same 
thing over and over again that people will 
have started to listen.

How did you try to keep the costs of the 
investigation down?

gregory: it is very easy to say to 
the board that this is a criminal 
investigation, and the cost is going 
to be what it will be. and we made 
sure that we spent what we needed 
to to get a resolution of the issue and 
build a foundation for the future. but, 
the pressure on corporates to drive 
cost reduction and efficiency is great, 
and that should hit lawyers as well as 

everyone else. when we were engaging 
with outside counsel and trying to get 
some form of projection of costs, of 
course, at the outset of the project it is 
impossible to know where it is going to 
go or how long it is going to take. but, 
it is not impossible to give a projection 
of how much it is going to cost in the 
next three months or two months 
or one month. we tried to drive cost 
consciousness through that. 

what was the biggest lesson that you learnt?

gregory: staying calm. My perception of 
the role of the gC is to take an enterprise-
wide perspective on a crisis. Take an 
enterprise view and remember the shadow 
that you cast. if you go into this panicking 
or trying to be too controlling, people will 
see that behaviour and react to it.

a lot of the time your job as general 
counsel is not to go in and take control. you 
need to stand back and make sure that you 
are removing the blockers to other people 
managing the crisis.



staying calm, stepping back, and providing 
the right support – rather than focusing on 
control – is important.

what strategies, structures and procedures 
have you put in place now to minimise any 
future crisis?

gregory: we refreshed our incident 
management framework and we have 
been running scenarios. No-notice 
scenarios are very effective and allow 
you to enhance the crisis management 
framework and the processes that you 
take. For instance, we took our learnings 

from one of those scenarios, and have 
developed an app which makes sure 
everyone has key contact details and the 
supporting documents on their phone and 
available offline. 

what role should the gc play in protecting 
the organisation’s reputation during and 
after a crisis?

gregory: i see reputational risk as 
something that is both fundamental to my 
role as general counsel and as an enterprise 
leader. i don’t think i’m alone; it looks like a 
trend across most of the gCs i speak with.

Having gone through that investigation how 
have you rebuilt the relationship with the 
DoJ and SFo? 

gregory: The best thing we can do is deliver 
on the commitments made; and walk the 
talk on our behavioural expectations. we 
appointed Lord gold in 2013 to help us 
on that journey. we have been in contact 
with those external stakeholders pretty 
regularly throughout the terms of the DPas 
and we continue to co-operate.



“given this unprecedented  
situation, a first lesson learned  

by our incident management team was  
the admission that we may make mistakes.  

we may not be able to give the “right” answer  
every time, but we’re always trying to give the  
“best” answer. secondly, it has helped to react  

quickly to equip lawyers with the equipment they  
needed to set up home offices, even if it meant  

dismantling some of the real office infrastructure.  
another valuable learning is that we have social  

calls with the team to talk about anything  
but work. No agenda, just checking in  

and discussing what is normally  
said at a coffee break.”

-Rolf Althen 
 group general Counsel 

EU-headquartered actean group



REPUTaTiON sTRaTEgiEs: 
PROTECT, REbUiLD aND ThE 
COMMON PiTFaLLs TO aVOiD
Rupert younger, founder and director of Oxford University’s Centre for Corporate Reputation and  
co-author of The Reputation game and The activist Manifesto, shares his key strategies to protect and 
rebuild company reputation. 

Reputations are fragile, delicate, and 
extremely valuable. Research shows that 
organisations with strong reputations 
can increase prices, hire better people, 
and withstand crisis more effectively 
than those with worse reputations. but 
unlike most other corporate functions, 
reputation itself cannot be ‘managed.’ 
Reputation is what others think of you as 
not what you yourself want to be seen 
as. instead of managing reputation, 
senior executive teams should focus on 

engagement with the reputations that 
matter.

This engagement takes three forms:

First, you need to behave in a way that 
sends the right signals and creates the 
right perceptions. Patagonia, for example, 
focuses on behaving in an environmentally 
and ethically sound way in its dealings 
with suppliers and customers. The result 
is an authentic reputation for responsible 

behaviour, creating a licence for actions 
such as the CEO’s recent donation of $10m 
of corporate tax breaks to charity to be 
widely perceived as consistent with the 
corporate purpose.

second, you need to engage with the 
right networks. The adage that you are 
known by the company you keep turns out 
to be spot on.  Reputations are created 
and destroyed through networks, as 
information flows around you among your 



stakeholders and observers.  behaving 
well, by itself, does not cut it.  smart 
organisations understand and analyse 
networks and their position within them in 
order to understand better the external 
environment in which they operate.  Doing 
this well makes them more effective in their 
stakeholder engagement strategies.

and third, you need to create fit for 
purpose and compelling narratives.  
we are all connected today through 
technology in ways that are hard to 
manage – everything is done at high 
speed, and each organisation now has 
multiple voices.  add to that the power of 
the soundbite, the ability to create fake 
news, and the polarisation of opinion and 
you can easily see how narrative strategies 
drive reputation creation and destruction.

so, what are the do’s and don’ts of 
reputation engagement?  in this article, 
i outline five of each and three common 
mistakes.

PRotectiNg RePutAtioNS

be Consistent. stakeholders spend a 
lot of time trying to understand how 

organisations are likely to behave with 
them in different circumstances.  as a 
supplier, i might be worried about what 
the organisation will do to payment terms 
in the event of a slowdown in economic 
activity; as an employee, i may wonder 
what the same organisation will do in 
terms of my job security.  Consistency is 
an asset, reduces uncertainty and creates 
loyalty and understanding.

be Fair. Fairness is an overlooked 
corporate asset.  Organisations need to 
make very difficult trade-offs in pursuit 
of their strategic goals, and often these 
involve favouring one stakeholder over 
another.  while this can be difficult 
for specific stakeholders, most people 
understand the concept of being treated 
fairly and with dignity and can accept 
actions based on fairness no matter how 
hard they may be personally.

be Decisive. Organisations like leaders 
who are decisive.  Decisive leadership 
should not be confused with irrational or 
rapid decision-making.  it is the ability to 
come to a conclusion and to act.  The vast 
amount of information now available to 

leaders often makes it difficult to come to a 
decision, but most stakeholders want to see 
management actions, not endless plans.

be Proactive. Organisations that are 
proactive – in terms of transparency, 
reporting, community engagement, and 
customer responsiveness – are generally 
better regarded than those who have 
to be dragged into activity.  Regulators 
like proactive transparency; investors 
like proactive reporting; customers like 
proactive service; and communities like 
proactive engagement.

be Competent. you can behave in the 
most ethical and supportive way as 
a management team, but if you lack 
competence in your activities you cannot 
expect to be well regarded.  Competence is 
an entry ticket in the reputation game.

ReBuilDiNg RePutAtioNS

be human. Following an adverse event, 
organisations often fail to remember that 
their first response should be as individuals 
not as corporations.  apologise to the right 
people, do so with sincerity remembering 
those harmed or wronged, and do so 



quickly.  Concerns about legal liability 
should not drive your response.

be Thorough.  Follow through on promised 
actions, recognising that the impact will last 
longer than the headlines generated in the 
media.  and make sure you address wider 
stakeholder impacts of the adverse event 
in your action plans.  ignoring these often 
shows corporate character in a bad light.

be Resilient. adverse events are physically 
exhausting and emotionally draining.  
Organise your teams to allow for rest 
times for key personnel, recognising that 
it takes time to rebuild reputations.  Focus 
on repeated demonstrations of what you 
have learnt over time in order to convince 
stakeholders that you have earned the 
right to be trusted again.

be Confident. Recognise that people 
inside the organisation will be feeling hurt, 
bruised and sometimes scarred beyond 
what they show on the surface.  Provide 
confident leadership to help them to 
regain belief in themselves and pride in the 
organisation.

be active. you will need to understand 
that relationship capital will have 
been damaged by the event.  
Rebuilding reputations will involve a 
very active and persistent series of 
personal re-engagements by senior 
management.

coMMoN MiStAkeS

There are many, but here are three of the 
worst:

Leave business activity unchanged.  
Organisations that fail to examine their 
actions and change at least some if not 
many behaviours following crises tend to 
be seen as not responding appropriately 
and be at greater risk of repeat events.

Focus on communications.  while 
important, communications should be the 
outcome of actions, not the only solution.

blame counterparties.  Trying to deflect 
the blame onto others rarely works.  
irrespective of their involvement in 
the event, organisations that accept 
responsibility and work with counterparties 
tens to recover reputations more quickly 
than those who don’t.



“My main tip is to stay  
connected and informed  

(but with reliable sources!). we are  
all learning how to address this new situation.  

it has really helped me to speak with diverse people  
and connect with a range of sources, within and outside our 

company. hearing their thoughts and sharing  
learnings enables me to take a holistic and  
collaborative approach when advising the  

business. i’ve connected with colleagues that  
i ordinarily do not work with, but we’ve managed  

to form a global, cohesive team that can react  
and deal with issues as they arise.”

-Natalie Bellwood 
global head of Employment Law 

DXC Technology



can you provide a summary of a crisis that 
you went through? what did you learn, 
and what are the principles you would urge 
people to adopt in a time of crisis?

Dan troy: i was at the FDa during 9/11. The 
main lesson i learned was that you have to 
be flexible.

On the night of 9/11 we thought that 
there would be the need for a lot of 
blood products.  actually, that turned 
out not to be the case. at the time, the 
FDa strictly required all blood to be first 
tested before it could be reinfused in 
people, for obvious reasons relating to 

the hiV crisis. but there were no testing 
facilities on the island of Manhattan. 
if we insisted on the requirement, 
then there would have been no blood 
available to people who had been 
injured.

so what we had to do that night was 
come back into the office and write 
an enforcement discussion guidance 
saying that the FDa wouldn’t enforce the 
requirement that blood is tested before 
it is infused, if it is what necessary to 
save a life and that the blood should be 
tested afterwards. That turned out not to 
necessary.

but that situation taught me that you need 
to be willing to be present, keep your head 
about you and you have to be creative and 
flexible. Under ordinary circumstances, the 
FDa would not have allowed untested blood 
to be infused into people, but it was 9/11.

i also learnt that you cannot do 
everything alone. The Red Cross, which 
is an NgO, couldn’t solve the problem of 
blood supply by itself within New york, 
it needed the FDa. Conversely, the FDa 
needed the Red Cross. The FDa did a 
number of things during 9/11 to partner 
with the private sector and to enable the 
private sector to help.

bUiLDiNg, sUsTaiNiNg aND 
REPaiRiNg TRUsT iN a VOLaTiLE 
wORLD
Dan Troy, former general Counsel of gsK, looks back on his leadership style and shares his crisis 
management strategies and standardised approach to risk. 



it is rare that any one organisation can 
solve the problem that exists in a crisis. it 
is very important to be open to working 
with others and to understand what you 
can do to help. There needs to be a lot of 
cooperation with stakeholders that are 
brought together, and you need to be open 
to unusual partnerships such as The Red 
Cross and the FDa.

what was your approach to risk mitigation 
and management at gSk? How did you 
ensure the legal function maintained good 
judgement?

troy: what we tried to do is standardise an 
approach to risk. we set out an approach 
and tried to adopt a common language. 
The common language was based on a 
chart that showed areas coloured red, grey 
and green. if something is categorised as 
red, it is clearly illegal.  No one can do it; it is 
off limits. if it is green, it is clearly legal. but, 
we are lawyers; we live in the grey.

in the grey area, you have to exercise 
judgement. you have to have 
conversations, you have to assess what is 
the strength of the legal position, what is 
the likelihood of success, what is the risk 

of financial and reputational harm, what 
is the risk of enforcement, and factor in all 
of those things in. and you have to include 
this within a dialogue and a conversation 
with the client.

The key point i was trying to emphasise 
is lawyers own the definition of the black 
line (whether something is or is not illegal). 
but if it is grey, it is ultimately a business 
judgement and you have to be careful 
how you talk about it because people can 
be scared off by the lawyers. and that 
was important to convey to my lawyers 
and the client. something may be beyond 
your own personal risk tolerance.  but the 
business may be willing to take that risk 
with adequate conversation, risk mitigation 
and consideration.

internally, we spoke a lot about the 
business-partner-guardian balance. some 
people think there is a tension between 
those two terms and i actually don’t. i think 
that sometimes i am your best business 
partner by being a guardian and saying no. 
but it is very easy for a lawyer to say no.  
The better lawyers spend their time trying 
to get to a yes within the limits of the law.

How can the general counsel help build, 
sustain and repair trust in a volatile world?

troy: The general Counsel needs to be an 
important leader within the organisation 
and remind the business that reputations 
are made over decades and can be lost in 
a second.

The general Counsel’s role is to help 
ensure that the business culture is one 
where the business understands why it is 
so important for them to do the right thing. 
For example, i was at gsK when it had to 
pay $3 billion dollars - the largest off label 
fine ever. Putting key concerns in business 
terms helps educate the organisation. 
For example, after the $3 billion fine, i 
asked the organisation to think about how 
much work goes into discovering, making 
and selling enough drugs that generate 
$3 billion dollars of profit. all of a sudden 
people understand why a short term win is 
not worth it. 



“For in-house counsel,  
this is about so much more than  

the law. it is an opportunity to put  
our networks to use to find out how  

others are confronting this crisis. we can  
use our law school trained ability to digest  

large amounts of information and  
communicate key concepts  

clearly, which can only help when  
every other email is a third-party  

analysis of COViD-19  
implications.”

-christine castellano 
EVP and general Counsel 

Us-headquartered The andersons inc.



EXPERT iNsighT 

Natural disasters, product recalls, 
industrial accidents - the list of possible 
crises is long and alarming. as we write 
this, we are faced with a global pandemic 
and assessing the risk to our businesses is 
job number 1,2, and 3.
 
as crises strike, corporate leadership 
and stakeholders each experience them 
differently, according to their role and 
perspective. Crises evoke high emotions 
like fear and panic, humiliation and grief. 
These “fight or flight” responses work to 
cloud leaders’ vision and stall decision 

making. in these situations, the corporate 
counsel plays a pivotal role, protecting the 
organization’s interests and safeguarding 
its future.
 
how each of us leads our organizations 
through crises really matters. i’m the CEO 
of The RepTrak Company, an organization 
that proves doing the right thing is good 
for business. Doing the right thing is also 
good for managing the impact of a crisis. 
we have studied reputation for decades 
and know the value of a strong reputation 
when a crisis strikes. with stakeholders 

positioned to support you in tough times, 
this is where reputation can really be a 
lifeline. weak reputations fuel the intensity 
of a crisis and magnify pre-existing issues. 
This means that any regulatory scrutiny 
will accelerate and that competitors will 
gain ground. it’s not the only thing that 
that’s important to do well, but what our 
clients hear from us time and again is that 
a strong reputation translates to greater 
the advocates’ support, a faster recovery 
and the opportunity to avoid some of the 
resonant negative pressures crises can 
bring.

Kylie wright-Ford is the CEO of The Reputation institute and is responsible for global leadership and 
governance. Kylie was previously the Chief Operating and strategy Officer for world 50. Prior to the world 
50, she was a part of the leadership team at New york-based gerson Lehrman (gLC) for seven years. in 
the early part of her career, Kylie worked in finance for ten years, including eight years with goldman sachs 
jbwere in australia. she completed her Mba at Oxford University in 2005 and is the co-author of a book 
about the leadership in the fourth industrial revolution “The Leadership Mind switch”. she brings a track 
record of driving significant revenue growth, innovation and building great teams in global settings. 



i see the corporate counsel as the 
difference maker in how an organization 
confronts a crisis, weathers it and comes 
out the other side. in my experience, the 
most effective corporate counsel have 
a voice their organizational leadership 
and colleagues truly believe. Nobody likes 
everything attorneys have to say, and in 
times of crisis that can be especially true, 
but the trust earned in easier times turns 
the law department into a compass for 
the organization. On any given day, the 
legal team works with business units to 
secure the interest of the business. They 
coach business leaders on the changes 
in regulation and law. when crisis or 
surprise risk threaten the organization, the 
general counsel and their team protect the 
organization and help it achieve the best 
results possible. Those who are successful 
ignore the chaos, work the problem and 
emerge as exemplary leaders.
 
One important move i’ve seen the best 
corporate counsel make is to demonstrate 
and create alignment in a crisis. From 
accounting for the risks generated by 
the crisis to aligning leaders to bring 

their assets and work toward the goal 
together, the corporate counsel and their 
team create an environment of relentless 
focus. Everyone needs to know that they 
will hear the same message from anyone 
on the team. To that end, we know from 
our work that your reputation is reliant on 
your governance, leadership and ability to 
gain assurance about the workplace.  That 
is, the responsibility of your company’s 
leadership may make or break your 
company’s reputation in times of crises.  
your CEO is especially important during 
crises.  in “business as usual” times, the 
way a CEO shows responsible leadership 
accounts for 32% of their reputation 
which has significant spillover effects 
on a company reputation.  it is critical 
that the leadership team communicates 
authentically and consistently in times of 
crises.
 
Finally, the best general counsel 
understand that they must be transparent 
with their in-house clients, their peers and 
leadership. by definition, corporate counsel 
perform well under pressure - the most 
successful communicate well and lead by 

example. They work to understand the 
scope of the work and desired timelines. 
in turn, they are open and direct about 
the work required and the time it will take. 
i also find that leaders demonstrate and 
earn trust when they admit they don’t 
immediately have the all answers people 
need. being seen as a trusted advisor is 
your currency; it’s critical to avoid being 
in a position where people suspect the 
legal team of picking winners and losers, 
especially while colleagues are feeling 
particularly vulnerable. Transparency 
on objectives, strategy and priorities 
averts questions that hinder progress. 
Transparency distills decision making to the 
plays legal team calls. This way everyone 
can all weather the storm. 

kylie wright-Ford 
gLL, ambassador 
& CEO 
The RepTrak Company 



“we are all still learning.  
i am responsible for crisis management  

within the organization, and one takeaway  
from the “early” days of COViD-19 impact is  
the value of standing still and taking all the  

facts/risks/opportunities, before moving (read as  
 the need and pressure for knee-jerk reactions).  

working from home has emphasized the need to stay 
connected to the team and to keep track of where 

various projects are. There are all things that we take for 
granted when in the office – including the amount of data 

(and nonverbal cues) we pick up from daily and casual 
interactions. To stay connected, we have had to shed the 

overreliance on emails (pick up the phone or send a  
skype message); this also emphasizes the need to  

embrace the ways working and communication  
preferences of the team  

members.” 

- christian Murad 
 Legal Director MENaT, Kellogg



iN ThE sPOTLighT: ThE COViD-19 
ChaLLENgE
The world is waging war against an 
invisible enemy: coronavirus disease 2019 
(COViD-19). in practice, this now familiar 
slogan involves a strategic battle being 
fought on multiple fronts to mitigate the 
risks and minimise its impact. as part 
of the visible effort, diverse companies 
- from distillers to fashion houses - are 
switching their output to make medical 
equipment. Unknown at the start of 
this year, COViD-19 has rapidly come to 
dominate every aspect of business and 
personal life in every country. but at some 
point, the tide will turn and normal life will 
eventually be restored.

For now, that seems a very long way 
off. The pandemic is an unprecedented 
public health challenge with profound 
ramifications. That has created a new 
normal as governments continue to 
implement measures that affect every 
one of their citizens: severely limiting 

movement, meetings and contacts; 
exhorting them to distance themselves 
from routine social engagement; and 
enforcing quarantine. Their overriding 
objective is to protect life; their simple 
message for office workers in London, 
New york and other major cities: stay at 
home.  

There is an unprecedented economic 
challenge too. a series of external shocks 
to the system that everyone took for 
granted has left borders closed and much 
of the world in some form of lockdown. 
The supply shock involves export pipelines 
running dry with unpredictable effects; 
the demand shock has led to the virtual 
disappearance of international travel, 
people avoiding gatherings and consumers 
cutting their discretionary spending; 
meanwhile the financial shock has created 
market volatility not seen since the global 
Financial Crisis (gFC).

RoBuSt iNteRNAtioNAl ReSPoNSe
in a global economy that is highly 
dependent on ever closer interconnectivity, 
the current international health response 
- promoting social distancing, separation 
and self-isolation - is the diametric 
opposite of what drives economic growth, 
prosperity and financial stability.

To meet the economic challenge, the 
international response has been robust 
and positive. Counterintuitively, the 
objective has been to facilitate a sharp 
reduction in economic activity - but doing 
so without causing long-term damage to 
the global economy. Policymakers have 
acted in unison. a co-ordinated effort by 
central banks, using monetary stimuli to 
mitigate the effects and governments’ 
fiscal measures to increase liquidity - doing 
whatever it takes - has maintained some 
level of confidence.



Nevertheless, economists predict a 
significant gDP decline across most 
advanced economies in h1 2020 while an 
imminent global recession is evidenced by 
sharp declines in global financial markets 
- the best barometer of our immediate 
economic future - with a synchronised 
sell-off in stocks, bonds and commodities. 
Even if some sectors are bailed out by 
national governments, insolvencies, 
bankruptcies and redundancies are 
inevitable. 

but although parts of the economy are 
currently at a standstill, the recession 
will not endure. when the economic 
fightback begins, there will be a sharp 
recovery which j.P. Morgan predicts will 
be V-shaped, potentially starting in the 
second half of the year.  

SigNiFicANt cHAlleNge
whatever strategies or plans were already 
in place, no government or business was 
fully prepared for all of this: COViD-19 is 
both unique and unpredictable. For most 
general counsel, this is the most significant 
challenge of their working lives and their key 
task is to keep the ship steady. according to 
one gC at a Us-based tech company  

“Lots of people say this is a ‘black swan’ 
event (i.e. unpredictable with potentially 
severe consequences). it's not because 
we've known for a long time that a global 
pandemic was a real possibility. The problem 
is that it's so pervasive that no single 
company can take action to mitigate it.”

This creates a fundamental problem for 
multiple businesses which are unable 
to function normally because of the 
extraordinary measures put in place. 
working from home, wherever possible, 
has become standard practice. “we are 
trying to mobilize our over 13K employees 
to either work remotely or feel safe coming 
into their office,” says one gC at a leading 
Us-based  insurance brokerage. it is a 
message that could be replicated by gCs 
everywhere.

The sectors most affected vary by country. 
The global impact on the airline, travel, 
leisure & hospitality sectors is perhaps 
the most visible, but everything from 
automotive to electronic equipment have 
suffered while the energy sector has also 
seen a sharp fall in oil and gas prices.
Construction, transport and chemical 
manufacturing have been most impacted 

in China whereas supply chains in Europe 
and the Us face disruption as Chinese 
factories gradually pick up speed.

The COViD-19 crisis highlights the overall 
fragility of global supply chains: the failure 
of one link can cause extensive disruption 
throughout the chain. as the virus disrupts 
supply chains, the use of adaptive 
business continuity measures becomes 
paramount – easier said than done 
perhaps for gCs who are at the sharp 
end of events. Once the crisis has passed, 
economists are already predicting 
significant shifts in how supply chains are 
constructed.

another Us-based gC comments:  
“Everything is connected, so supply chain 
issues are a huge concern. issues may arise 
at some future point in ways we cannot 
anticipate or, frankly, mitigate. There's 
also a danger that some may erroneously 
conclude that retreating within our borders 
offers some kind of protection.”

SuStAiNeD cRiSiS MANAgeMeNt
For general counsel who increasingly 
share responsibility for dealing with the 
impact of these events on international 



companies, there are a myriad of 
practical  challenges. safety, security, 
and reputational risk are already 
integral to their agenda. but the key 
task with coronavirus is sustained 
crisis management across multiple 
jurisdictions which are using preventative 
measures and emergency laws that 
differ to varying degrees from each 
other. 

after the gFC had been resolved, The 
harvard business Review suggested 
that “general counsels will have to 
develop new strengths in strategic and 
business knowledge, financial skills, 
and collaboration… corporate counsels 
as a whole will need the drive and 
skill to deal with a range of new and 
evolving challenges.”

No challenge could be greater than 
COViD-19: responding to its multiple 
consequences requires maintaining safe 
workplaces and minimising exposure 
to potential liabilities that might result. 
beyond the myriad commercial and 
strategic issues, Clare wardle, gC of 
Coca-Cola European Partners in the UK, 
focuses on her company’s employees. 

“Our people are affected as individuals, as 
parents (of children whose schools have 
had to close) and as family members and 
friends,” she says.

Managing COViD-19 is much more 
than simply having the right crisis 
management plan in place and 
implementing it to best effect. above 
all, it is a human crisis where the needs 
of people come first.   

LEGAL ISSUES
in dealing with the diverse legal 
challenges presented by the COViD-19 
outbreak, general counsel and their 
teams are at the epicentre. as multiple 
challenges need to be addressed and 
mitigated, the legal implications are 
wide-ranging and complex. at the same 
time, companies are having to consider 
how COViD-19 might affect the conduct 
of their underlying business and how they 
might need to adapt.

Elisabeth belmont, corporate counsel at 
Mainehealth says: “a coronavirus outbreak 
or pandemic will present a plethora of 
business and legal issues which often 
are intertwined. in-house counsel can be 

helpful in separating business issues from 
legal issues and identifying approaches to 
each one in a manner that mitigates both 
business and legal risk.”

Problems can be particularly acute for 
companies operating in or dependent 
on international supply chains. as 
things continue to evolve at high speed, 
emergency legislation across multiple 
jurisdictions has also included new ways 
for businesses to suspend or reduce 
their activities.

MultiPle cHAlleNgeS
so what are the key challenges for 
gCs? “all sorts,” says a gC of a UK-
based low-cost airline group. “From 
employment to union related issues; 
to dealing with the unintended 
consequences of laws and regulations; 
to trying to clarify actions governments 
have taken and how they should be 
interpreted; to looking at contracts 
and being able to use force majeure. 
There is also no consistency in the 
way different countries are treating 
this, with an international workforce 
this brings an additional layer of 
complications.”



wardle echoes the legal point: Contract, 
force majeure, employment issues, 
and insolvency are the issues affecting 
Coca-Cola European Partners, she says. 
Meanwhile isabell-Marie Engel, gC at 
Reimann investors advisory in berlin, 
highlights labour law and data protection 
issues as being the most prominent 
concerns. 

First and foremost, the primary focus 
of any business is to ensure the health 
and wellbeing of its staff. in this context, 
consideration needs to be given to 
employment/labour law issues: the 
fundamental duty of care that every 
employer has to ensure that appropriate 
measures are taken to safeguard the 
health and safety of their employees in 
their place of work. This includes taking 
necessary steps to guard against the risk 
of infectious diseases such as COViD-19. 
To comply with their legal obligations, 
gCs are therefore routinely instrumental 
in ensuring that employees are properly 
protected.

eMPloyeeS FiRSt
Practical steps may include:

  •  Monitoring relevant public heath 
guidance (national and global) and 
communicating all relevant advice to 
employees.

  •  Making a risk assessment of the 
workplace, including a review of cleaning 
protocols, spacing of workstations, 
remote working feasibility etc. 

  •  Training every employee on appropriate 
behaviour and risks.

  •  Updating policies and procedures 
affected by COViD-19 and 
communicating those changes quickly, 
e.g. absenteeism, leave, flexible/remote 
working and travel.

  •  Monitoring employees for signs of 
COViD-19 symptoms and taking 
appropriate steps thereafter plus 
creating reporting systems for 
suspected illness.

  •  Putting protocols in place relating to 
mandatory quarantine and self-isolation 
so that employees do not return to the 
workplace until it is safe to do so.

in dealing with employees and all other 

stakeholders, communication is critical: being 
clear and timely in updating them in relation 
to the impact of COViD-19 on the business. 
in addition to staff, investors, customers 
and suppliers should also be kept informed 
about how the business is dealing with the 
problem and what it might mean for them. 
“Communication has been key,” confirms 
the gC of a leading Us-based  insurance 
brokerage.

Listed companies also have various disclosure 
obligations, dependent on the stock exchange 
and jurisdiction. These can include material 
disruption and/or impairment to the 
company’s business, performance or outlook; 
a material change in its business plan; or 
cancellation/delay of a pending transaction. 
More generally, planning should include a 
review of existing transactions potentially 
jeopardised by COViD-19, and creating 
the necessary protections for transactions 
currently being negotiated.

integral to any gC’s role is trying to 
mitigate any potential disputes before 
they arise. COViD-19 is exactly the sort of 
highly disruptive event that will lead to a 
significant number of disputes in the future 
relating to contracts and supply chains. 



Understandably, gCs are loath to discuss 
the specific potential threat of disputes on 
the record.

FoRce MAJeuRe
although supply chains are usually 
configured with back-to-back contracts 
and pay-when-paid clauses which should 
allocate losses proportionately, they 
often fall on the weakest link in the chain. 
wardle says: “Coronavirus can affect 
whether consumers honour, where and 
when they consume and how they buy.” 
Meanwhile the gC of a british low-cost 
airline group adds “looking at contracts 
and being able to use force majeure” is far 
from being a straightforward task.

Careful review of contract terms, including 
force majeure and notice requirements, 
has been at the top of many gCs to do 
list.  For every party to a contract, force 
majeure and acts of god clauses (“FM 
Clauses”) - invariably boilerplate and 
usually dormant - are now centre stage. 
such clauses excuse non-performance 
when extraordinary events prevent a party 
from fulfilling its contractual obligations. 
since COViD-19 has restricted the ability 
of many businesses to manufacture, 

distribute and sell their products, they are 
especially pertinent.

although force majeure clauses allow 
parties to suspend performance or 
terminate the contract without liability, 
there is no uniformity in interpretation 
as to whether a public health emergency 
constitutes force majeure. That will depend 
on the precise wording and scope of the 
clause and the relevant law/jurisdiction 
under which it was agreed. hence the need 
to look carefully at each contract.

On the point of trying to clarify actions 
governments have taken and how they 
should be interpreted, this has become 
an issue for many gCs with international 
responsibilities. More than 50 countries 
have issued statements or diktats, 
announced states of emergency, or passed 
emergency legislation to deal with the 
COViD-19 crisis.

some governments have changed or 
recalibrated their position several times 
as they ramp up measures. Trying to keep 
abreast of a daily digest of what different 
governments are doing - and particularly 
how their actions might be interpreted - 

is both time-consuming and relentless, 
especially given the numbers involved. 
but it is also very necessary, given their 
potential impact on businesses. 

CRISIS MANAGEMENT
global public health crises are relatively 
infrequent - saRs and Ebola are the 
most recent comparable examples. 
but COViD-19 is of an entirely different 
order of magnitude: the most significant 
health crisis of its kind in a century since 
the 1918 h1N1 influenza pandemic. “it is 
relentless and difficult to predict what 
will happen next,” said a gC of a  UK-
based low-cost airline group. “we truly 
live in VUCa times.” 

The VUCa concept originally described 
the volatility, uncertainty, complexity, 
and ambiguity that was current after 
the Cold war. it is now frequently used 
to characterise the leadership required 
to navigate the current environment 
successfully. The gC of a washington 
D.C. based tech company adds: “One 
challenge is that this situation is so 
volatile and potentially protracted; this 
will be with us in one way or another for 
months, if not years.”



in crisis management, the text book steps 
that should be taken involve reviewing 
existing policies, ensuring that key 
employees and management are familiar 
with them, determining who has authority to 
make immediate decisions, and developing 
a consistent, effective communication plan. 
There are multiple concerns in relation to 
business continuity given the widespread 
implications of travel bans, closed borders, 
quarantines and orders to close businesses 
down with no certainty as to when these 
restrictions will end.

cAtAlySt FoR cHANge
Crisis events often have the potential 
to act as a catalyst in changing how an 
organisation operates, or alters its internal 
or external stakeholder relationships. in 
dealing with them, companies must have 
a crisis management plan that assembles 
all the necessary competencies. beyond 
legal, this includes communications, security, 
forensic, and sometimes political. in terms 
of her legal team’s involvement in managing 
the crisis, a gC of a UK-based low-cost 
airline group says: “we are strategic 
partners in all of it.”

according to Kylie wright-Ford, CEO 

of The RepTrak Company  in New york, 
“Clients are in crisis mode and we are 
guiding decisions and prioritisation about 
reputation, providing underpinning data to 
help them direct their communication. we 
are synthesizing data to show how historical 
crises like this have required companies 
to act and gathering data on how public 
perceptions are changing as COViD-19 
spreads around the globe. On the employee 
front, anxiety is high.”

so how are gCs being tasked to help their 
business during the crisis? The response to 
the pandemic is serving to further cement 
the position of gCs as a key component of 
the board’s decision-making capacity. Not 
only are they advising boards on their legal 
risks and appropriate mitigation strategies, 
they are also frequently responsible for 
making sure that comprehensive plans are 
devised and properly implemented.

That means managing the crisis by taking 
ownership of the response to COViD-19 
and dealing with its widespread 
repercussions. “you can’t lurch from 
crisis to crisis and believe this is kind of an 
emergency response plan that you put in 
place and that’s great. it’s a fundamental 

part of your business DNa,” says alan 
Konevsky, formerly strategic initiatives 
Counsel at MasterCard and now Chief 
Legal Officer at tZERO group in New 
york.

eFFectiVe PlANNiNg
Perhaps the nearest parallel would be 
the role that gCs play in mitigating the 
threat posed by a cyberattack and dealing 
with the aftermath when it happens. in 
both cases, there are four key elements: 
planning, monitoring, responding and 
reporting.

This goes far beyond compliance with the 
law and liaising with regulators. instead, 
gCs are driven by practical concerns from 
C-suite executives about what is being 
done to mitigate threats, ensuring that 
best practice is implemented and that the 
highest standards are applied uniformly 
throughout the organisation. increasingly, 
the buck stops with the gC in keeping the 
board updated and communicating with 
employees.

in accordance with multiple government 
guidelines, a working from home policy is 
now ubiquitous creating an even greater 



need for effective and timely online 
communication. “Contingency planning 
is not only theory and regular checks of 
planning and practical tests etc. are no 
luxury,” says isabell-Marie Engel, gC of 
Reimann investors advisory in Munich. 
a Us gC adds: “i am surprised that many 
companies seem to have been caught flat-
footed by the need for workers to be able to 
work from home.”

just like a cyber incident, gCs must 
have a plan of what to monitor, how to 
respond and when to report. That involves 
determining the critical stakeholders within 
a company and their respective roles and 
responsibilities when responding. as an 
example, wardle explains the structure at 
Coca-Cola Europe: “The Compliance Officer 
reports to me and chairs the group incident 
management team (iMT) and the legal leads 
convene and run the iMTs locally.”

Of course, the impact of COViD-19 is much 
greater and more enduring than any cyber 
breach. so too are the levels of response 
needed. “we obviously have business 
continuity plans in place,” says the gC at a 
leading Us-based  insurance brokerage. 
“but those generally contemplated 

geographically specific events like a 
hurricane, thereby allowing us to shift work 
to offices in other geographic locations. 
COViD-19 presents unique challenges since 
it is an enterprise wide event impacting all of 
our employees.” 

PRActicAl StePS
wardle summarises the practical 
steps taken: “we have been convening 
regular group and business unit incident 
management meetings since early February 
with a range of different experts and 
stakeholders and have developed and 
continue to develop plans as matters evolve. 
we have issued guidance, set policy and 
developed protocols for likely scenarios 
like deep cleaning, self-isolating, social 
distancing, travel, working at home etc.” 
she says that Coca-Cola’s contingency 
planning has worked well in practice. 
“it is fast moving. The social impact is as 
important at this stage as the physical,” she 
adds.

No-one doubts that effective staff training 
is critical, but protocols are not always 
followed, even by senior staff. as an 
example, Edward walker, former interim 
gC at Vivo Energy explains: “i recently went 

to my current work place. wearing my 
gloves on the Tube (underground train) to 
avoid touching anything, i arrived early to 
find just two people in the office: the CEO 
and a senior employee who was in a face 
mask. 

“That employee had decided to ignore the 
advice and training given to all employees 
a few days earlier and come in, despite 
having just returned from Northern italy 
with a friend who had COViD-19. suffice 
to say, we sent him home immediately, 
secured the area, ensured no employees 
came in to the office, which was closed for 
24 hours for cleaning, and all employees 
were sent home with laptops.”  

wright-Ford cites FDR: The only thing 
we have to fear is fear itself. she adds: 
“institutions are making unprecedented 
decisions on what would normally be 
individual choices related to our health. 
The ability to work virtually and being 
highly collaborative as a starting point is an 
advantage, but there will surely be some 
aspects of our working process that break 
down our operational effectiveness and we 
are preparing for the worst – a prolonged 
downturn.” 



USE OF OUTSIDE COUNSEL
in any crisis, gCs’ use of outside 
counsel typically changes gear. The 
multidimensional impact of COViD-19 
- fast-moving and destabilizing - has 
created a public health crisis, and as a 
result of the co-ordinated international 
response, an economic crisis. both are 
global and few companies are immune 
from the consequences which gCs then 
have to deal with.

Very quickly and almost without 
warning, much of the specialist legal 
advice for which external counsel 
are normally used has changed 
because business has changed - very 
dramatically. One Us gC comments: 
“This is an opportunity for well-orchestrated 
law firms to provide an integrated, 
comprehensive perspective on the ways 
COViD-19 can cascade into multiple issues. 
That's valuable. Nimble law firms that can 
help navigate in near real-time can really 
add value.”

in volatile and highly uncertain markets, 
most companies are no longer seeking 
to make new acquisitions or divest 
subsidiaries. as a result, seeking external 

advice on future M&a, divestitures and 
strategic alliances has all but ceased, 
although there may be a fresh wave of 
distressed deals in the coming weeks and 
months.

lAwyeRS iN DeMAND
but many deals were already underway 
when the crisis hit. Corporate lawyers 
are reported to be in high demand for 
coronavirus-related advice as some 
gCs seek ways to back out of contracts 
while others are looking to make contract 
revisions to protect existing deals and 
stop them from falling apart. Much of 
this focuses on revising M&a documents 
in order to prevent acquirers from 
backing out by excluding COViD-19 from 
material adverse change clauses in the 
documentation.

Notably, digital broker E*TRaDE filed a 
document in New york in February relating 
to its $13bn acquisition by Morgan stanley. 
This stipulated that “epidemic, pandemic or 
disease outbreak (including the COViD-19 
virus)” would not count as a material 
adverse effect and therefore prevent the 
deal from going ahead.

Meanwhile, a lot of capital markets 
advisory work which general counsel 
invariably farm out to law firms has also 
ground to a halt: bond issuance has slowed 
dramatically and iPOs are being delayed 
until conditions are right.  There has been 
some progress: ExxonMobil, PepsiCo and 
Verizon were among nine Us companies 
that recently issued $25bn in investment-
grade corporate bonds.

as companies have rushed to fortify their 
balance sheets, which are invariably in 
much better shape than during the gFC, 
an increasing number of gCs are seeking 
external advice on financing. This can allow 
for quick funding to overcome a steep 
decline in revenues, which are rapidly 
decelerating, rather than refinancing debt. 
Meanwhile compliance remains a perennial 
concern and gCs’ use of external counsel 
has continued to be buoyant in seeking 
advice as balance sheets come under strain.  

SuPPly cHAiN PRoBleMS
More widely, gCs have been seeking external 
advice on protecting contracts that depend 
on supply chains, which are significantly 
disrupted, and their rights under them since 
supply chain failure can be catastrophic. 



Most often this involves the use of force 
majeure clauses, which vary enormously on 
precisely what events are covered.

The key issue under English law of whether 
COViD-19 is a force majeure incident 
depends on how the relevant clause 
in each contract is drafted: the whO 
declaration of a pandemic may help for 
it to be considered as a trigger event. 
Law firms have advised gCs on defensive 
actions involving force majeure notices to 
preserve or exercise rights as well as on 
more proactive discussions to identify risk 
before it becomes a problem. 

gCs at companies seeking to renege on or 
delay orders have been counterbalanced 
by a record number of them being enforced 
by Chinese companies. Following the 
saRs epidemic, some companies added 
pandemics into their force majeure clauses, 
but these are very much in the minority.

eMPloyMeNt PolicieS
Employment is another critical area. 
Many gCs have sought advice on new 
standalone 'coronavirus' clauses in their 
employment policies. Typically, these take 
account of quarantine leave, sick pay and 

employers’ obligations to protect their 
workers. such rules would be different 
from normal company policies relating to 
sickness and absence, dealing instead with 
issues like workers’ pay and leave where 
they have self-isolated. 

“The use of outside counsel is still evolving,” 
explains one Us-based general counsel. 
“but employee privacy and safety concerns, 
as well as related obligations we have 
as an employer in a pandemic, including 
the impact of existing laws like the The 
americans with Disabilities act (aDa) 
and Family and Medical Leave act of 
1993 (FMLa), have required some level of 
engagement by external counsel. as this 
crisis continues to unfold, leave related 
matters and the impact of local and national 
legislative action on our business and 
employees will likely be an ongoing focus.”

although it is in early in the cycle of the 
COViD-19 crisis, as gCs seek to fight fires 
rather than light them, a wave of disputes 
arising from its fallout is inevitable. Many 
of these will be cross-border, and in some 
cases, the amounts in dispute will be 
significant. it is anticipated that these will 
occur in multiple jurisdictions. Equally, 

a significant increase in the number of 
insolvencies and bankruptcies, fuelled by a 
collapse in economic activity, is inevitable. 
gCs do not willingly anticipate either 
scenario, but initial enquiries have already 
been made to law firms in relation to both 
eventualities.

at this stage, current legal spend by gCs is 
hard to gauge, but anecdotal evidence from 
law firms in London, New york and elsewhere 
suggests that both the volume of enquiries 
and the level of advice given have spiked in 
line with the widespread chaos caused by 
COViD-19’s path across the globe. while the 
virus will ultimately subside in due course, 
the legal ramifications will continue for 
some considerable time to come creating a 
sustained level of demand for external counsel. 

DISRUPTION AND 
OUTLOOK
 COViD-19 is the most disruptive global 
event since 1945. Far eclipsing the gFC, 
one has to look back to the events of 
1929-32 for a peacetime parallel. we do 
not yet know if the recovery when it comes, 
hopefully later this year, will be as sharp 
and as quick as the downturn has been, 



or more gradual: the difference between 
V-shaped and U-shaped recessions. 
beyond a few months of unprecedented 
disruption, the economic legacy of the 
virus will almost certainly be felt by 
individuals and businesses for much longer 
– potentially, the rest of the decade.

short term, governments in the major 
economies have done their best to 
help business in recent weeks and keep 
capitalism afloat: the level of the stimulus 
programmes aimed at softening the 
economic shock wave has been numbing. 
Even so, it remains unclear whether this 
will be enough in scope and scale. Exactly 
how the vast sums of state aid already 
committed to business will work in practice 
long term and whether they can help 
keep sufficient revenues flowing in future 
remains unknown.

BuSiNeSS gRouNDeD
For some companies, business has literally 
ground to a standstill. “we are an airline, 
it is widely publicised how our sector has 
been impacted,” says the gC of a british 
low-cost airline group. “we continue with key 
strategic projects, however, as many other 
airlines have announced as well – but certain 

projects will be deferred or stopped for now. 

as disclosed in a recent Regulatory News 
service (RNs) statement, easyjet has 
announced a number of costs measures. 
airlines are one of the sectors where some 
form of government rescue package is 
anticipated.

wardle catalogues some of the financial 
concerns at Coca-Cola: “bad debt risk, 
an increase in reverse factoring, working 
capital, cash, and costs associated with 
doing the right thing for our people and 
customers,” she says. in companies small 
and large, investment decisions are on 
hold as are future decisions about supply 
chains. both will inevitably change in due 
course, but for now, much of the business 
focus is defensive, primarily bolstering 
balance sheets.

in many respects, the business of law 
appears to be one of the least directly-
impacted sectors, making general counsel 
one of the most secure occupations moving 
forward. however, some of the companies 
for which they work have yet to keep 
pace with the speed of this crisis, and the 
looming threat it poses to their cash flows.

The lessons learned from COViD-19 
will fundamentally change how many 
companies do business in, as yet, 
unforeseen ways. On any view we are at 
an inflection point that will also change the 
world in which businesses operate. This is 
not a crisis that will be over by Christmas. 
yes, a vaccine should be available next 
year to eliminate the COViD-19 problem. 
but the economic shock and its costly 
aftermath will not be so easily cured.  

StAy cAlM, cARRy oN
in times of crisis, it can be hard to remain 
calm and be optimistic. For general 
counsel, staying calm under pressure is 
a key part of the job description. being 
optimistic can be more difficult. in such 
challenging times, it is important to 
remember that the crisis will end at some 
point creating significant potential for 
many businesses. by taking the right 
proactive steps now, gCs can help to put 
their business in a more secure position to 
recover faster once the crisis has receded. 
One only has to look at China, the country 
where COViD-19 first emerged, to see the 
signs of economic recovery in action.

Making predictions about exactly when 



things will return to some kind of normality 
is impossible. although economists at j.P 
Morgan and goldman sachs confidently 
predict a strong bounce back in the second 
half of this year, many of the scientists 
advising governments are advocating a 
continued form of lockdown and restricted 
social interaction for another 12-18 months 
until a vaccine is available. since these are 
diametrically opposing views, they cannot 
both be right.

 in overcoming the COViD-19 pandemic, 
much will inevitably depend upon how the Dominic Carman is a freelance writer 
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strategies of different governments unfold 
as they eventually determine the safest 
exit route from the draconian steps they 
have taken. in this context, businesses and 
their gCs can only follow events rather 
than shape them and carefully calibrate 
their response accordingly, based on 
what and when governments ultimately 
decide. as one Us-based general counsel 
concludes: “This is uncharted territory for 
most companies out there. For better or 
worse, much of this book is being written as 
we read it.”



“Keep communicating as often  
and as clearly as possible. Try to create  

certainty and be transparent. if you do have to  
furlough staff or worse, then be honest and be as  

generous as possible with your time. Remember some 
people are prone to anxiety – keep an eye out for this and be 
supportive, and ask your people managers to do the same 

for the rest of the team. it is the duty of leaders  
to be optimistic, assuage fears and bolster morale  

but we also need to take care of ourselves so  
pace yourself, invest in your own wellbeing too  
(resist the urge to do back to back Zoom calls)  

and stay safe!”

- caroline griffin Pain, general Counsel,  
Colt Technology services 



 1.  Vigilance is crucial, don’t rush into 
policy-making that can lead to 
unintended and negative outcomes.

 2.  Create or utilise a risk oversight 
committee that has a global scope 
and includes, hR, Communications, 
supply Chain, and Purchase & sales.

 3.  Daily senior management team calls 
(including weekends) are essential to 
keep up with the dynamic COViD-19 
situation. Use the calls to check the 
latest developments and agree on 
new actions.

 4.  accept that you will make mistakes. 
you cannot always provide the “right” 
answer but you can provide your 
“best” answer.

 5.  The gC can use their influence and 
lessons learnt from a former crisis to 
set the tone from the top. Encourage 
teams to give and receive help to 
boost collaboration.

 6.  as teams become remote, use 
frequent video calls to boost morale 
and engagement. Keep calls short, 
specific and add humour where 
possible.

 7.  implement a team social call to keep 
up personal relationships.

KEy gENERaL COUNsEL 
sTRaTEgiEs FOR DEaLiNg wiTh 
ThE COViD-19 CRisis



“stay close to business /  
your key clients. Especially in companies  

where it may be easy / considered to  
outsource the in-house function as a cost 

 containment measure, ensure you are now more 
indispensable than ever before though the value and 
business appropriate support and enablement you  

provide. be practical about operating in the  
commercial grey and don’t get stuck in the business  

as usual black and white – become comfortable  
with and optimise business unusual.” 

- carina wessels, Executive governance, Legal and 
Compliance, alexander Forbes



At Shearman & Sterling, we can help you navigate 
uncertainty and legal risk in an ever changing  
global environment. With a deep understanding 
of our clients’ businesses and the industries they 
operate in, our work is driven by their need for  
outstanding legal and commercial advice. 
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