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NYSE Further Restricts Broker-Discretionary Voting under 
Rule 452 
............................................................................................................................................................................................ 
On January 25, 2012, the New York Stock Exchange and the NYSE Amex 

(collectively, the “NYSE”) issued guidance further limiting the ability of brokers 

under Rule 452 to vote customer shares without client instructions with respect  

to certain types of corporate governance proposals.   

Rule 452 permits brokers to vote uninstructed customer shares in their discretion on 

“routine” or “Broker May Vote” matters, but prohibits so-called broker-discretionary 

voting with respect to “non-routine” or “Broker May Not Vote” matters. 

Following a recent congressional and public policy trend against broker-discretionary voting, the NYSE determined that it 

will no longer permit broker-discretionary voting with respect to corporate governance proposals and, by way of example, 

classified the following as “Broker May Not Vote” matters: 

 proposals to declassify the board of directors;  

 proposals to implement majority voting in the election of directors; 

 proposals to eliminate supermajority voting requirements;  

 proposals regarding the use of written consents;  

 proposals regarding the right to call special meetings; and  

 proposals enacting certain types of anti-takeover provision overrides. 

As a result of this guidance, brokers will no longer be able to vote uninstructed shares with respect to corporate governance 

proposals and such broker non-votes may not be counted for purposes of establishing a quorum for shareholder meetings 

where only such proposals are being considered.  Thus, companies may find it more difficult to pass corporate governance 

proposals (or defeat similar shareholder proposals) in the future.  Proposals that require a majority of the outstanding shares 

for approval will be particularly challenging as any broker non-votes will be considered votes against the proposal.  These 

changes are effective immediately and will affect the upcoming 2012 proxy season.   

The NYSE continues to consider the ratification of auditors a “Broker May Vote” matter, thus broker votes may be used to 

establish a quorum for a shareholder meeting where such a proposal is being heard.   

NOTE:  Because Rule 452 governs when a NYSE-member may vote customer shares, these changes affect both NYSE listed 

and non-NYSE listed companies. 
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This memorandum is intended only as a general discussion of these issues.  It should not be regarded as legal advice.  We would be pleased to 
provide additional details or advice about specific situations if desired.   
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