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Don’t Cry for Me Argentine Bondholders: Update 
 ............................................................................................................................................................................................  
In view of the broad interest clients have expressed in our note analyzing last week’s 

Second Circuit decision construing the Pari Passu Clause in Argentina’s defaulted 

bonds and remanding the matter back to the District Court for further 

consideration of the appropriate injunctive relief, we are publishing this note to 

alert our clients as to the most recent events in what is likely to be a fast-moving 

process. (See “Don’t Cry for Me Argentine Bondholders: the Second Circuit Decides 

NML Capital v. Argentina”  (October 26, 2012). 

Earlier today, counsel for the plaintiffs – who are holders of defaulted FAA Bonds issued by Argentina prior to 2001 – filed 

papers with Judge Griesa in the District Court requesting “expedited orders resolving the remand and confirming that this 

Court’s injunction is now effective.”  The plaintiffs’ request and argument is set forth in a letter to the Court (copy attached) 

and the precise relief that the plaintiffs seek is set forth in blacklined and amended draft injunctions (copy also attached). 

In summary: 

 The plaintiffs are asking for confirmation that the stays pending appeal issued by Judge Griesa in March 2012 are no 

longer in effect and that Argentina is now subject to the Second Circuit’s construction of the Pari Passu Clause. Plaintiffs 

maintain this is crucial, in view of the upcoming December interest payment dates. (We agree that the stays are no longer 

in effect. They were in effect until the Second Circuit “issued its mandate disposing” of Argentina’s appeal. Although 

Argentina and other commentators assumed that the stays remained in effect or took the position that the Second Circuit’s 

appeal did not “dispos[e]” of Argentina’s appeal, the affirmance and remand disposed of the appeal and the mandate 

issued October 26, 2012, the same day the decision was handed down. Although the stays expired according to their terms, 

as a result of the Second Circuit’s remand, there is no injunction in effect either – important parts of the content of the 

injunction and the persons who are bound remain to be decided by Judge Griesa.) 

 The plaintiffs have detailed the formula for “ratable payment” they advocate with more precision than in the prior order 

criticized by the Second Circuit. In the plaintiffs’ draft, they make quite clear their view that, if Argentina is to pay in 

December 100% of what is due on the Exchange Bonds, the holders of FAA Bonds should be paid 100% of what is due to 

them on that date, including “the full amount of all original principal and accrued and unpaid interest (including any 

capitalized interest and pre-judgment interest) according to the terms of those bonds.”  (See attached “Proposed 

Amended Order,” at ¶ 2(c).)  In other words, plaintiffs are seeking a full payment in December of all past due principal and 

interest on their bonds. 

 In response to the Second Circuit’s concerns about third party intermediaries being captured in the scope of the 

injunction, the plaintiffs have detailed which parties should be subject to the injunction, specifically naming “…(1) the 
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indenture trustees and/or registrars under the Exchange Bonds (including but not limited to The Bank of New York 

Mellon…; (2) the registered owners of the Exchange Bonds and nominees of the depositaries for the Exchange Bonds 

(including but not limited to Cede & Co. and The Bank of New York Depositary (Nominees) Limited) and any institutions 

which act as nominees; (3) the clearing corporations and systems depositaries, operators of clearing systems, and 

settlement agents for the Exchange Bonds (including but not limited to the Depositary Trust Company, Clearstream 

Banking S.A., Euroclear S.A./N.V. and the Euroclear System); trustee paying agents and transfer agents for the 

Exchange Bonds (including but not limited to The Bank of New York (Luxembourg) S.A., and The Bank of New York 

Mellon (including but not limited to The Bank of New York Mellon (London)); and attorneys and other agents engaged 

by any of the foregoing or the Republic in connection with their obligations under the Exchange Bonds.” 

The plaintiffs have asked that Judge Griesa order that Argentina respond with any objections to the proposed orders by 

Friday, November 9, 2012, and that plaintiffs reply by Tuesday, November 13, 2012, with a hearing on Thursday, 

November 15, 2012 or at the district court’s earliest convenience. We will continue to monitor developments. 

This memorandum is intended only as a general discussion of these issues. It should not be regarded as legal advice. We would be pleased to 
provide additional details or advice about specific situations if desired.  

If you wish to receive more information on the topics covered in this publication, you may contact your regular Shearman & Sterling contact person 
or any of the following: 

Henry Weisburg 
New York 
+1.212.848.4193 
hweisburg@shearman.com 

Antonia E. Stolper 
New York 
+1.212.848.5009 
astolper@shearman.com 

Stephen J. Marzen 
Washington, DC 
+1.202.508.8174 
smarzen@shearman.com 
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