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The effect of TUPE on existing awards

The more straightforward issue is the question of what effect 

TUPE will have on existing awards under different types of 

share schemes. In many schemes, the rules will cater for the 

sale of all or part of business to which TUPE applies. In relation 

to some types of tax-advantaged schemes, it is a statutory 

requirement for the scheme to make certain provisions in the 

event of a TUPE transfer. 

For example, in relation to sharesave schemes (also known 

as save-as-you-earn schemes), the statutory provisions require 

the scheme to provide that, in the event of a TUPE transfer 

to a company outside the group which is associated with the 

plan, the participant will have a period of six months after the 

transfer in which to exercise any options that they hold (using 

the savings accrued up until the point of exercise). 

In other types of schemes (such as tax-advantaged 

company share option plans and non-tax advantaged long-

term incentive plans), although there is no specific statutory 

requirement, it is common to see provisions under which, on a 

TUPE transfer, option holders are treated as ‘good leavers’ and 

their options become exercisable for a specific period of time 

following the transfer. 

It is, however, not unheard of for schemes not to explicitly 

address how the transfer of all or part of a business to 

which TUPE applies will affect existing awards. This may be a 

deliberate choice or, more likely, an oversight. In either case, 

however, it can lead to conflict between employees and their 

original employer, as was the case in Chapman. 

In Chapman, the share option plan rules provided that, on 

termination of employment due to redundancy, options would 

be exercisable for six months. However, the plan did not 

explicitly address what happened on the sale of all or part of 

the business to which TUPE would apply. 

There was a transfer of the business to a third party 

company to which TUPE applied. The participants sought 

to exercise their options on the basis that their employment 

had ceased by reason of redundancy. The parent company 

disagreed, and did not allow the option to be exercised on the 

basis that their employment had transferred over under TUPE 

and there was no redundancy situation. The Court of Appeal 

rejected that argument, holding that while the effect of TUPE 

was to preserve continuity of employment for the employees, 

it did not apply to the entirely separate option contract under 

which the definition of redundancy was still met as a result 

of the transfer. Accordingly, their options were exercisable 

on the basis of redundancy, despite their employment having 

automatically transferred.

Does TUPE require the transferee to replicate the 

transferor’s share scheme?

The more difficult issue with TUPE and employee share schemes 

is where the transferor has an existing employee share scheme 

and the question arises as to whether TUPE transfers employee 

rights to participate in that scheme to the transferee and, if so, 

how the transferee can meet such obligations.

Regulation 4(2)(a) of TUPE provides the scope of what is 

transferred from the transferor to transferee. It provides that 

‘all the transferor’s rights, powers, duties and liabilities under 

or in connection with any such [employment] contract shall be 

transferred by virtue of this regulation to the transferee’. 

The volume of case law from the UK and European courts 
on TUPE is legion. Yet, despite this, there appears to be a 
distinct lack of authoritative and recent case law on how TUPE 
interacts with employee share schemes. The guiding case law 
that does exist is now somewhat dated and, in some respects, 
open to question on its rationale and scope. 

SAM WHITAKER, Shearman & Sterling LLP and MAHESH VARIA, Travers Smith

TUPE and employee 

share schemes

ELA-May2020.indb   6ELA-May2020.indb   6 27/04/2020   10:48:1127/04/2020   10:48:11



   BRIEFING  May 2020  7

Many lawyers take the view that the scope of what is 

transferred under this provision is limited purely to contractual 

rights. In relation to share schemes, they consider that, if 

the share scheme does not form a contractual entitlement 

of the transferring employees, there is no obligation on the 

transferee to replicate the scheme. Partly with this in mind, 

share schemes are commonly drafted to include provisions 

that state that participation in the scheme is a discretionary 

benefit that can be withdrawn or amended at any time and 

rights under the scheme do not form part of the participants’ 

contracts of employment.

Although this is a common position that is taken in practice, 

the wording of reg 4(2) could arguably be interpreted more 

widely than purely contractual rights (since it refers to all rights 

arising under ‘or in connection with’ the contract). The ARD 

itself is also consistent with this in that it refers to the transfer 

of all of ‘the transferor’s rights and obligations arising from a 

contract of employment or from an employment relationship’ 

(our emphasis). 

There have also been various UK cases which have 

confirmed that what is capable of being transferred is wider 

in scope than purely contractual rights (see, for example, the 

Spence and Bernadone cases). Nonetheless, the point may be 

somewhat academic in practice – even if it could be argued 

that purely non-contractual participation in a share scheme 

did transfer to the transferee, the non-contractual nature of 

the participation would be likely to mean, in practice, that 

the transferee could effectively choose not to continue the 

scheme and the participants would have no recourse from 

that decision (at least contractually).

Share scheme rights in other group companies/collateral 

contract arguments

If the employee does have a contractual right to participate 

in an employee share scheme of the transferor (or the 

transferor’s group), there are then two other preliminary 

questions to consider as to whether that right can transfer to 

the transferee under TUPE:

• if the share scheme relates to shares in a group company 

other than the transferor entity, does that mean that TUPE 

does not apply to such share scheme rights? It might be 

argued that, since reg 4(2) only applies to the ‘transferor’s’ 

rights, powers, duties etc, it cannot apply to any rights 

relating to other companies in the transferor’s group. 

Although there have been some decisions that have relied 

on this point (for example, Tomlin), this would now seem 

an uncertain argument on which to rely, not least because 

of decisions such as Albron where the ECJ was willing to 

take a purposive interpretation of what was encompassed 

by the term ‘employment relationship’ to cover employment 

terms that were, technically, with a group entity other than 

the transferor. In contrast, however, some EU countries 

have taken a different approach. For example, in Nokia, 

the German Federal Labour Court ruled that share schemes 

granted by a group company, other than the transferor (in 

particular the parent company), do not form part of the 

employment relationship which is subject to the equivalent 

German TUPE transfer rules; and

• if the share scheme rights are set out in contractual 

documentation that is entirely separate from (and not 

cross-referred to in) the employment contract (and share 

scheme rights are often structured that way in practice), 

does that provide a basis for arguing that the rights are in 

a ‘collateral’ contract that is separate to the employment 

contract and therefore they do not transfer under TUPE? In 

Chapman, this was one basis on which the court decided 

the matter, indicating that, as the share options were in a 

contract separate to the actual employment contract, TUPE 

did not apply to transfer those rights. There is, however, 

considerable doubt as to whether, if the matter came before 

appellate courts again today, the same conclusion would be 

reached (not least because, as indicated above, cases such 

as Spence and Bernadone have shown that the scope of 

what can be transferred under TUPE is not solely confined 

to rights arising under the employment contract).

Employees with contractual rights: the scope of the 

transferee’s duty

If an employee does have a contractual right to participate in 

a share scheme operated by the transferor/transferor group, 

what then is the scope of the transferee’s obligation if this 

right is transferred under TUPE?

To begin with, it should be borne in mind that some 

employee share schemes may provide a practical answer 

to this question by virtue of their existing rules. It is not 

uncommon for some schemes to contain a unilateral power 

for the employer to terminate the scheme as well as an 

exclusion of liability on such termination. If there is such a 
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provision, then the practical answer to the question may 

be that, irrespective of what is transferred under TUPE, the 

transferee can terminate the scheme unilaterally on transfer. 

Cases such as Micklefield and Levett also indicate that, 

provided they are drafted widely enough, such exclusion 

clauses should work to protect the employer from employee 

claims (although this is limited to contractual rather than 

statutory claims).

If there is no such unilateral power of termination and the 

employee has a contractual right to participate in the scheme, 

what is the transferee’s obligation under TUPE? There has 

really only been one authoritative case in the area, which is 

that of Mitie. The employee was employed by the Sainsbury’s 

group and she had a contractual entitlement to participate in 

its tax-approved profit sharing scheme. 

Under that scheme, eligible employees were entitled to 

receive either a cash payment or Sainsbury’s shares, with the 

size of such payments/awards being related to the profits of 

the group. Their employment was transferred under TUPE. 

The buyer had a profit-sharing scheme that provided cash but 

had no shares component. The employee argued that she was 

still contractually entitled to participate in Sainsbury’s profit-

sharing scheme for which the transferee would be liable, 

even though she was no longer employed by Sainsbury’s. The 

employment tribunal upheld her claim applying a very literal 

interpretation of TUPE, however inconvenient or impossible it 

may have been in practice. 

On appeal, the EAT overturned the decision saying that 

this was an extremely literal interpretation of TUPE that 

would lead to an absurd result which would be impossible, in 

practice, to implement. Instead, it said that ‘the entitlement 

of the transferred employees in a case such as this … is to 

participation in a scheme of substantial equivalence but one 

which is free from unjust, absurd or impossible features. In 

most cases, we would expect the transferee company to be 

able to negotiate a scheme of substantial equivalence with the 

transferred employees or their unions.’ The transferee was not 

in a position where it could procure the issue of Sainsbury’s 

shares and was not entitled to confidential information 

relating to Sainsbury’s necessary for administering the scheme.

The EAT’s decision in Mitie was a practical and pragmatic 

one in the circumstances, and the principle of ‘substantial 

equivalence’ has been cited as an established principle in other 

TUPE related areas (see, for example, cases such as Tapere 

and Cetinsoy). The decision can arguably be justified on the 

basis that it is consistent with the principle that TUPE should 

preserve existing rights but not in any way enhance them. 

Nonetheless, the case is still problematic in some aspects 

of its rationale. To begin with, there is no indication from 

TUPE, the ARD itself or European case law that an approach 

of ‘substantial equivalence’ is one that is permitted under the 

legislation. In addition, the suggestion by the EAT that it is 

open to the employer to negotiate a substantially equivalent 

scheme with employees or unions is arguably inconsistent with 

regs 4(4) and 4(5) of TUPE, which place tight restrictions on 

the extent to which TUPE-related changes to contractual terms 

can be validly made.

More importantly, the EAT in Mitie gave no indication of 

what, in practice, a scheme of ‘substantial equivalence’ might 

look like and neither has there been any subsequent case law 

which has materially touched on that issue. In particular, it 

asks questions such as:

• Does the transferee have to provide shares under its 

equivalent scheme or will a cash equivalent/phantom plan 

suffice? Presumably, if both the transferor and transferee 

are listed entities with traded shares, it might be expected 

to offer shares, but if the transferee is not listed (and is, for 

example, an entity such as an LLP) would it be sufficient to 

offer cash only?

• What if the transferor was operating a tax-favoured share 

scheme but, for various reasons, the transferee cannot offer 

such a scheme? Is a non-tax favoured scheme equivalent 

enough?

• If the transferee does have listed shares, how would the 

transferee convert existing awards so as to relate to its 

shares? For example, how would it set the strike price for 

any options and how would any vesting period for such 

awards be set (from the date of the repricing or the original 

grant date?). In addition, if the transferee’s scheme is a tax-

advantaged scheme, it might be extremely difficult for the 

transferee to get tax-advantaged treatment for such new 

repriced awards.

• If vesting/exercise of awards under the transferor’s share 

plan were subject to certain performance conditions these 

are likely to have been tied to the corporate performance 

of the transferor/its group. How closely should any new 

performance conditions used by the transferee match the 

transferor’s performance conditions?
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In practice, transferees will tend to approach the issue by 

trying to ensure that (a) it obtains employee ‘buy-in’ to the 

new arrangements through consultation; and (b) the potential 

financial benefit of the replacement scheme is as good if not 

better than the transferor’s scheme. Both will help mitigate the 

practical risks of claims. Nonetheless, as outlined above, this 

is an area of TUPE law that is in need of further authoritative 

guidance from the appellate courts.
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