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Guide to the Evolving Workplace

RETHINKING EMPLOYEE POLICIES

In reaction to evolving workplace 
needs, businesses are either 
establishing telework policies or 
updating their existing employee 
policies to foster productivity, protect 
against cybersecurity threats and 
comply with changing laws. Specific 
employee policies that businesses 
should review include those related to 
technology, confidentiality, workplace 
conduct, compensation and employee 
leave. Businesses should update their 
hiring and onboarding processes for 
both new, and returning furloughed, 
employees. Employers should 
communicate policy updates to their 
employees in a timely manner and 
be available to answer questions that 
arise. When updating policies, consider 
applicable industry standards and 
the historic approach of the business 
to employee policies, as well as the 
business’s compliance capabilities to 
ensure consistent implementation of 
policies that are adopted.

THE NEW PHYSICAL WORKPLACE  

As some employees return to onsite 
work, at partial or full capacity, 
businesses are adapting their 
physical workplaces to protect 
their employees’ health and safety 
during the COVID-19 pandemic 
and beyond. Businesses should 
take measures to implement social 
distancing and promote good 
hygiene practices in line with best 
practices and local requirements. 
This may require equipping and 
reconfiguring workplaces to control 
occupancy and increase ventilation. 
Additionally, businesses should 
develop health screening procedures 
to monitor employees’ health and 
prevent exposure to the pandemic 
at the workplace. Federal agencies, 
including OSHA, the CDC and the 
EEOC have published guidance for 
businesses developing plans to return 
to a new physical workplace.

ENGAGING THE WORKFORCE 

Employee engagement and wellbeing 
are critical to the strength and 
productivity of a workforce and must 
be assessed and monitored in the 
current environment. To increase 
employee morale and retention 
rates, businesses should consider 
whether to update existing benefits, 
compensation and recognition 
programs for remote and hybrid 
working environments. It is important 
to identify aspects of a business’s 
culture that are valuable to the 
business, its leadership and its 
workforce, and assess whether those 
aspects are being sustained in new 
working circumstances.

Please also see our thought leadership 
and practical legal advice relating to other 
Executive Compensation and Workforce issues 
stemming from the COVID-19 pandemic.  
You can access these past publications  
and webinars here.

Among its many impacts on society, COVID-19 has changed, perhaps permanently, how 
employees interact with each other and the workplace. This quick reference guide provides 
three checklists of items for businesses to consider as they begin opening their doors again 
to their workforce and as they seek to expand their telework environments.

https://www.osha.gov/Publications/OSHA3990.pdf
https://www.cdc.gov/coronavirus/2019-ncov/community/resuming-business-toolkit.html
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.shearman.com/key-issues/covid-19-resource-center?accordion=employment-and-compensation
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The New Physical Workplace

Limited Occupancy. Establish policies and practices for social distancing, including limiting 
the number of employees and visitors in the workplace at any given time. This could include 
staggering employee shifts and rotating weeks in the office and working remotely. 

Controlling Traffic Flow. Develop a plan to control flow of traffic through the workplace. 
Additionally, consider establishing procedures for using escalators and elevators.

Workspace Configuration. Reconfigure office spaces to maintain proper social distancing 
with consideration given to shared office equipment, such as printers and copiers.  Establish 
policies for the use of shared office equipment.  Consider barriers between work stations.

Personal Protective Equipment. Develop a plan to support good hygiene practices, including 
by providing hand sanitizing stations and personal protective equipment (e.g., masks, gloves 
and protective eye wear).

Cleaning and Disinfection. Perform routine environmental cleaning and disinfection. 
Additionally, consider increasing cleaning for high traffic and common areas.

Increasing Ventilation. Consider facility enhancements, including increasing ventilation rates 
in the workplace and/or installing high-efficiency air filters.

Posting Signage. Post signs around the workplace to remind employees about good hygiene 
practices, proper social distancing and policies for self-monitoring and reporting of COVID-19 
related symptoms.

Compliance with Government Mandates. Evaluate and implement occupancy and other 
related mandates issued by state and local governments and other government agencies 
(e.g., CDC and OSHA).

Shared Office Buildings. Consult with the building’s management to determine and 
implement required safety protocols and coordinate with other businesses that use the same 
office space to ensure consistent approaches and responsibility for screening or other health 
and safety protocols.

Conducting Health Screenings. Conduct health screenings (e.g., body temperature 
screenings and health questionnaires) as a condition to enter the workplace and develop 
policies and procedures for conducting these screenings (e.g., location of screenings, person 
administering screenings and maintaining confidentiality of the information obtained from the 
screenings). Consistently monitor CDC, state and local law guidelines and requirements with 
respect to workplace health screenings. 

Onsite Health Care Workers. Consider hiring a health care worker or nurse (or retaining third 
party health care service provider) to administer health screenings and/or to have on site in 
the event there is a report of COVID-19 related symptoms. 

Reporting Symptoms. Develop policies and procedures for employees to report when 
they are sick or experiencing COVID-19 related symptoms. Consider identifying a person/
group (e.g., human resources or on-site nurse or third party health care provider) to whom 
employees should give notice of COVID-19 related symptoms and develop plan to handle 
these reports. 

SOCIAL DISTANCING

PROMOTING GOOD HYGIENE PRACTICES

HEALTH SCREENINGS AND PROCEDURES FOR REPORTING COVID-19 SYMPTOMS

• Businesses preparing 
to have employees 
return to the work-
place should consider 
federal guidance, 
including:

• OSHA’s “Guidance on 
Preparing Workplac-
es for COVID-19” and 
guidance for specific 
industries,

• the CDC’s “Resuming 
Business Toolkit” and

• the EEOC’s “What 
You Should Know 
About COVID-19 and 
the ADA, the Rehabil-
itation Act, and Other 
EEO Laws.”

SPOTLIGHT  
OSHA, CDC and 
EEOC Guidance

https://www.osha.gov/Publications/OSHA3990.pdf
https://www.osha.gov/Publications/OSHA3990.pdf
https://www.osha.gov/Publications/OSHA3990.pdf
https://www.osha.gov/SLTC/covid-19/controlprevention.html#interim
https://www.osha.gov/SLTC/covid-19/controlprevention.html#interim
https://www.cdc.gov/coronavirus/2019-ncov/community/resuming-business-toolkit.html
https://www.cdc.gov/coronavirus/2019-ncov/community/resuming-business-toolkit.html
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
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Rethinking Employee Policies

Preparing for Review and Update. Gather all current employee policies and assemble a team that can address any 
changes that might arise in the course of reviewing those policies. Once a team is gathered, review the employee 
policies to see if they are still applicable or if changes in circumstances, including to applicable law and as a result 
of COVID-19, necessitate revisions.

Rollout to Employees. Communicate updated policies to the employee population, be available to address 
questions, and have employees execute an acknowledgement that they have received and reviewed the new 
policies. Consider how to make the rollout effective in a remote environment and confirm receipt and review by all 
employees.

Continuously Update. Review all employee policies on a regular basis and update as laws and practices change. 

Remote Work. Consider whether employees have been working remotely without a written remote work policy or 
are subject to a prior policy that may be outdated, including in light of the considerations highlighted below. 

Place of Work. Review employee policies generally to see if they refer to a physical location or workplace and if by 
doing so limit applicability when services are being performed remotely. 

Data and Confidential Information Protection. Determine whether a strong data protection and confidential 
information policy is in place that contemplates best practices while working remotely and safeguards against 
breaches of sensitive information. 

Use and Return of Company Technology. Consider whether current policies that govern the use of company-
provided hardware (e.g., laptops, cell phones) and company-provided services (e.g., e-mail, Zoom, Slack) provide 
clear expectations and adequately protect the company against legal and reputational issues that may arise. 

Technology Reimbursement. Determine what technology (including laptops, cell phones, internet service) 
employees will need in order to work remotely and whether such technology will be provided or reimbursed. 
Note that if employees are using personal devices for work purposes, certain jurisdictions require the employer to 
reimburse a portion of such costs.

Business Expense Reimbursement. Align current travel, meal, and other business expense policies with current 
practices and determine whether those policies as applied to remote work can still qualify for business expense 
tax deductions. 

Vacation. Consider whether any changes to PTO policies should be implemented in light of changing work and 
travel circumstances.  Examples may include requiring employees to take vacation even if travel is not possible 
(providing a mental health break), halting future accruals, offers to “buy out” accrued vacation and blackout periods 
during busy times to avoid understaffing.  

Travel and Transportation. Delegate to an HR representative the responsibility of monitoring changes to self-
quarantine regulations and ensure returning travelers adhere to these restrictions. Consider what travel is properly 
classified as business travel and what might be classified as commuting.  Consider limiting business travel only to 
critical travel and evaluate other options, such as virtual meetings. All business travel should be approved in advance.

Wage and Hour (Timekeeping). Review timekeeping policies to ensure robust policies are in place to record all 
hours worked for nonexempt workers and can be audited even in a remote work context. Additionally, consider 
keeping track of where remote employees are providing services as different wage and hour laws may apply if 
employees are no longer in the same jurisdiction as the physical office.  

Dress Code.  Determine if the dress code policy or related policies should apply when employees are conducting 
company business outside of the physical office. In particular, consider whether a dress code would be enforced 
when employees are using a video platform to telecommunicate in the course of performing their duties.  

IN GENERAL

SPECIFIC POLICIES TO RECONSIDER IN AN EVOLVING WORKPLACE
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Rethinking Employee Policies (cont.)

Workplace Conduct. Consider whether current policies governing workplace conduct (i.e., harassment, 
discrimination, and retaliation) are written broadly enough to cover remote work and out of office behavior and 
communications. Further, determine whether the applicable drug and alcohol policy covers use of substances 
while performing services remotely. 

Sick Leave. Consider whether procedures that are required under the current sick leave policy (e.g., providing a 
doctor’s note) need to be revised to reflect current practice in light of COVID-19. Additionally, consider whether 
recent and federal and local laws governing sick, family, and medical leave are adequately addressed.  
(See Expanded Employee Leave: Application and Enforcement.) 

Workers Compensation and OSHA. Review workers compensation and general liability insurance policies to 
ensure that they adequately cover remote working. Note that certain OSHA obligations (such as recording work-
related injuries) continue to apply even when employees are working remotely. 

Employee Performance. Determine whether current policies assessing and governing employee work (including 
policies regarding availability, caregiving responsibilities, and performance measures) continue to apply and 
whether such policies may need to be updated to account for changes to how employees are working and 
providing service in light of COVID-19. 

Termination. Evaluate procedures for terminating and furloughing employees and develop procedures to do so in 
a remote working environment.  

Hiring Policies. Evaluate hiring procedures and practices, including those related to recruiting, interviewing and 
completing required new hire documentation (e.g., Form I-9s). Determine whether any current hiring procedures 
and practices require updating for changes in applicable law and remote applicants.

Remote Onboarding. Adjust onboarding process to reduce in-person contact and/or developing plan for remote 
onboarding (e.g., online or video training modules). Determine whether furloughed employees need to be 
onboarded as new hires. Note that depending on the length of the furlough, employees may need to be brought 
back as new hires (check requirements under applicable local law).  

Employee Benefit Plans. For rehires and furloughed employees, determine implications for participation in 
retirement and pension plans and other employee benefit plans (e.g., health, vision, dental).  Review plan terms 
and internal policies to determine any reinstatement of accrued paid time off and service credit for the length of 
the furlough. Provide re-enrollment opportunities for employees who lost eligibility under any benefit plan while on 
leave or during any furlough period (may need to coordinate with life and disability insurers regarding evidence of 
insurability requirements).

HIRING POLICIES AND RETURNING FURLOUGHED EMPLOYEES 

Businesses developing telework policies should reference guidance on preventing cybersecurity threats, including:

• The Cybersecurity and Infrastructure Security Agency (CISA)’s “Telework Guidance and Resources,”
• The National Cybersecurity Alliance’s “COVID-19 Security Resource Library” and
• Crowdstrike’s “Cybersecurity Resource Center.”

SPOTLIGHT  
Guidance on Cybersecurity

https://www.shearman.com/perspectives/2020/04/expanded-employee-leave-application-and-enforcement
https://www.cisa.gov/telework
https://staysafeonline.org/covid-19-security-resource-library/
https://www.crowdstrike.com/remote-work/
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Engaging the Workforce

Compensation Changes. Evaluate compensation changes that were made in light of 
COVID-19.  Determine whether missed annual compensation increases will be implemented 
retroactively and/or whether previously implemented pay reductions will expire.

Bonuses and Pay Increases. Consider offering retention/signing bonuses or temporary pay 
increases for essential workers. Additionally, consider offering increased pay for employees 
working additional shifts. 

Employee Recognition Program. Considering implementing an employee recognition/
reward program that recognizes and/or rewards employees for exemplary work. 

Workload Evaluation. Evaluate employee responsibilities and workload to mitigate risk of 
employee burn out. Additionally, considering establishing plans for promoting work/life 
balance.

Employee Engagement. Consider developing employee engagement strategies. This could 
include increasing frequency of group/team meetings or events (virtually) and team building 
exercises.

Management Training. Conduct training sessions for supervisors and managers on how to 
handle and manage remote/distant workers.

Additional Benefits. Consider providing new or additional benefits for employees in light 
of COVID-19, ssuch as home office equipment, emergency day/family care and commuter 
benefits.

Maintaining Culture. Identify aspects of workplace culture that are important to the business 
and should be re-enforced in light of changes in work circumstances due to COVID-19.  
Communicate about steps the business is taking to maintain the pre-COVID-19 culture, and 
solicit feedback from employees about their concerns. 

Human Capital Disclosures. Consider SEC or other regulatory disclosure obligations with 
respect to employee workforce and changes to executive compensation arrangements 
and employee benefits.  Note that the SEC recently promulgated final rules with respect to 
human capital management disclosure.

Disclosure of Employee Perks. Determine whether new employee perk programs (e.g., 
sending employees technology or other equipment related to remote work) must be 
disclosed in order to comply with SEC or other regulatory disclosure obligations.

Notice Requirements. Determine whether any notice requirements are required for changes 
to employee benefit plans, including updated summary plan descriptions. 

Collective Bargaining Agreements. Determine obligations under collective bargaining 
agreements and whether any provisions of any collective bargaining agreement require 
updating. Note that any change to a collective bargaining agreement will need to be 
negotiated with the applicable union.

EMPLOYEE MORALE AND RETENTION

LEGAL CONSIDERATIONS

According to an 
employee survey 
conducted by 
McKinsey in March 
2020: “Compared 
with respondents who 
are dissatisfied with 
their organizations’ 
responses [to the 
pandemic], those who 
say their organizations 
have responded 
particularly well are 
four times more likely 
to be engaged and six 
times more likely to 
report a positive state 
of well-being.”

SPOTLIGHT  
Survey Data  
on Employee  
Experiences

On September 21, 
the SEC issued a 
new CD&I offering 
guidance as to when 
a benefit provided 
to executive officers 
because of COVID-19 
constitutes a per-
quisite or personal 
benefit requiring 
disclosure under Item 
402 of Regulation S-K.  
The SEC reiterates 
that an item is not a 
perquisite or personal 
benefit if it is integrally 
and directly related 
to the performance of 
the executive’s duties, 
and states that certain 
items that may have 
been considered 
perquisites or per-
sonal benefits in the 
past, such as a home 
computer, may not be 
so characterized as a 
result of COVID-19.

SPOTLIGHT  
SEC Offers  
Guidance on 
COVID-19 related 
perks

https://www.sec.gov/rules/final/2020/33-10825.pdf
https://www.mckinsey.com/business-functions/organization/our-insights/covid-19-and-the-employee-experience-how-leaders-can-seize-the-moment
https://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm


KEY CONTACTS

JOHN J. CANNON III
Partner 
New York
T: +1 212 848 8159
jcannon@shearman.com

KENNETH J. LAVERRIERE
Of Conusel
New York
T: +1 212 848 8172 
klaverriere@shearman.com 

DOREEN E. LILIENFELD
Partner 
New York
T: +1 212 848 7171
dlilienfeld@shearman.com

GILLIAN EMMETT MOLDOWAN
Partner 
New York
+1 212 848 5356
gillian.moldowan@shearman.com 

ANNIE P. ANDERSON
Associate
New York
T: +1 212 848 4109 
annie.anderson 
@shearman.com 

MATTHEW BEHRENS
Associate 
New York
T: +1 212 848 7045
matthew.behrens 
@shearman.com

MAX BRADLEY
Associate
New York
T: +1 212 848 4696 
maxmilien.bradley 
@shearman.com 

MELISA BROWER
Associate
New York
T: +1 212 848 5070 
melisa.brower@shearman.com 

Copyright © 2020 Shearman & Sterling LLP  
Shearman & Sterling LLP is a limited liability partnership organized under the laws of the State of Delaware, with an affiliated limited liability partnership organized for the practice of law in the United 
Kingdom and Italy and an affiliated partnership organized for the practice of law in Hong Kong. 
*Dr. Sultan Almasoud & Partners in association with Shearman & Sterling LLP.
Attorney Advertising — Prior results do not guarantee a similar outcome.

ABU DHABI · AUSTIN · BEIJING · BRUSSELS · DALLAS · DUBAI · FRANKFURT · HONG KONG · HOUSTON · LONDON · MENLO PARK · MILAN  
NEW YORK ·PARIS · RIYADH* · ROME · SAN FRANCISCO · SÃO PAULO · SEOUL · SHANGHAI · SINGAPORE · TOKYO · TORONTO · WASHINGTON, DC

DESTA HAILU
Associate
New York
T: +1 212 848 4911 
desta.hailu 
@shearman.com 

SONIA KHANDEKAR
Associate
New York
T: +1 212 848 5325
sonia.khandekar 
@shearman.com 

Y. JINGJING LIANG
Associate
New York
T: +1 212 848 7634 
jingjing.liang@shearman.com 

TERI TILLMAN
Associate
New York
T: +1 212 848 5386 
teri.tillman@shearman.com 

MATTHEW WESTON
Associate
New York
T: 212 848 7612
matthew.weston@shearman.com

JAI GARG
Associate
New York
T: +1 212 848 4960 
jai.garg@shearman.com 

LINDA RAPPAPORT
Of Counsel
New York
T: +1 212 848 7004 
lrappaport@shearman.com 


