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EDITORIAL
This issue of Asian Dispute Review commences with Guanglei Zhang and Jinhui Zhang’s article on the gradual
acceptance of ad hoc arbitrations in China. The commentary that follows it, on improvements in Vietnam’s International
Dispute Settlement facilities, is written by Leif Schneider, Minh Nguyen and Truong Le.
This is followed by Konstantin Voropaev’s interesting article on the existence and use of religious tribunals as ADR
mechanisms, and their relationship with rules of arbitration in the secular world.
For the In-house Counsel Focus article, Emmanuel Jacomy, Edward Taylor and Eric Li give practical insights into
the development of emergency arbitration in Mainland China. This is followed by Jane Willems’ discussion on the
arbitration landscape of Laos for the Jurisdiction Focus article.
The book review is by Arthur (Xiao) Dong, who reviews China and International
Dispute Resolution in the Context of the ‘Belt and Road Initiative’ (edited by
Wenhua Shan, Sheng Zhang, and Jinyuan Su), which highlights the numerous
legal and political issues discussed by its contributors.

General Editors

Finally, this issue concludes with the News section written by Robert Morgan.
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Emergency Arbitration in Mainland China:
A New Dawn?
Emmanuel Jacomy, Edward Taylor & Eric Li

This article considers emergency arbitration’s currently uncertain legal status in Mainland
China and the reasons for its limited use there to date, and whether the recently published draft
Amended Arbitration Law of the People’s Republic of China marks a new dawn for emergency
arbitration in that jurisdiction.
Introduction

The slow uptake of EA in Mainland China

Emergency arbitration (EA) mechanisms now feature in

Writing in this journal in early 2014, Lei Shi observed that

the arbitration rules of nearly all of Mainland China’s major

it was far from certain how Mainland China’s legislature,

arbitral commissions (PRC commissions). On paper, these

judiciary and parties would react to EA.2 At that time, no

mechanisms provide a party to an arbitration administered

PRC commissions had included an EA mechanism within

by a PRC commission with a viable alternative to applying

their rules. By contrast, EA was growing in popularity

to the national courts where interim measures are urgently

internationally, with mechanisms having already been

required before an arbitral tribunal has been constituted. In

incorporated into the arbitration rules of the HKIAC, ICC

practice, however, EA is still little used in Mainland China-

and SIAC and of practically all major arbitral institutions

seated arbitrations,1 despite its popularity elsewhere in the

outside of Mainland China.3

Asia-Pacific.
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These EA mechanisms were all similar in substance:

Specifically, the PRC Civil Procedure Law 1991 as amended

provided that an arbitral tribunal had not yet been

and the Arbitration Law 1994 as amended (both of which

constituted, the relevant arbitral institution would appoint

remain in force) require parties to an arbitration agreement

an emergency arbitrator within one to two days of receiving

to seek interim measures from the PRC courts, either directly

a party’s application, and that appointee would then issue

(if an arbitration has not been commenced) or indirectly

his or her decision within two weeks on whether to grant

through the relevant PRC commission (if it has).6 The PRC

the interim relief requested by that party.4 EA has therefore

courts’ exclusive powers in respect of interim measures sit at

enabled parties to obtain interim measures without going to

odds with EA’s fundamental premise of enabling parties to

national courts. Its most attractive features for parties include

obtain interim measures without recourse to national courts.

confidentiality, expertise, neutrality, speed and reliability.
In 2022, some eight years after Lei Shi’s article, EA’s legal
The uncertainty highlighted by Lei Shi in early 2014 with

status within Mainland China remains little clearer. There

regard to the outlook for EA in Mainland China reflected,

is still no PRC legislation in force, nor judgments of the PRC

among other things, the absence of PRC legislation or

courts, expressly addressing its validity. Notwithstanding

judgments of Mainland China’s courts (the PRC courts)

this, nearly all PRC commissions have now included EA

expressly addressing EA’s legal status. This uncertainty was

mechanisms within their arbitration rules. The China

exacerbated by the fact that, under the PRC legislation in

International Economic and Trade Arbitration Commission

force at that time (the current PRC Arbitration Law 1994), the

(CIETAC),7 the Beijing Arbitration Commission (BAC)8 and

PRC courts appeared to have exclusive power to grant interim

the Shanghai International Arbitration Center (SHIAC)

measures in support of arbitrations in Mainland China.5

did so in 2015.9 Others then followed suit: the Shenzhen
Court of International Arbitration (SCIA) in 2016,10 the

The uncertainty
highlighted … in early 2014
with regard to … EA in
Mainland China reflected
… the absence of PRC
legislation or judgments of
Mainland China’s courts …
expressly addressing EA’s
legal status [and that,] …
under [existing] … PRC
legislation …, the PRC
courts appeared to have
exclusive power to grant
interim measures in support
of arbitrations in Mainland
China.

Shanghai Arbitration Commission (SAC) in 201811 and the
Guangzhou Arbitration Commission (GAC) in 2021.12 These
EA mechanisms are all broadly in line with international
best practice, being similar in substance to those found in
the rules of major arbitral institutions operating outside of
Mainland China.
However, despite this proliferation of EA mechanisms
across the PRC commissions’ rules, emergency arbitrators
have infrequently been appointed in Mainland Chinaseated arbitrations. It was not until late 2017 that the first
EA proceedings for a Mainland China-seated arbitration
occurred, with the BAC appointing Wei Sun of Zhong Lun
as the emergency arbitrator.13 His decision on interim relief
was subsequently enforced by the Hong Kong courts.14 An
emergency arbitrator was appointed by the SAC for the first
time in 2019, with the resulting decision on interim relief
also being enforced by the Hong Kong courts.15 There have
otherwise been only a handful of reported EAs. For example,

[2022] Asian Dispute Review

135

IN-HOUSE COUNSEL FOCUS
the BAC’s statistics identify only four EA decisions out of

purport to allow parties to obtain interim measures from

approximately 20,086 arbitrations administered between

an emergency arbitrator without recourse to the PRC

2019 and 2021, and it is unclear whether those decisions were

courts.

in the context of arbitrations seated in Mainland China.16
The conflict between these principles creates the risk of a
respondent party successfully challenging in the PRC courts,

… [N]early all PRC
commissions have now
included EA mechanisms
within their arbitration rules.
… However, despite this
proliferation of … [such]
mechanisms …, emergency
arbitrators have been
infrequently appointed in
Mainland China-seated
arbitrations.

under their competing jurisdiction, both an emergency
arbitrator’s appointment and his or her jurisdiction to grant
interim measures in a Mainland China-seated arbitration.
Perhaps cognisant of EA’s potentially unstable jurisdictional
foundations in Mainland China, CIETAC’s decision to
incorporate it into its Arbitration Rules 2015 was intended
to enable its use in arbitrations seated in Hong Kong, where
CIETAC has an Arbitration Center.20 CIETAC seemingly did
not envisage at that time that EA would also be available
in Mainland China-seated arbitrations. In other words, EA
was permitted subject to a ‘Foreign Seat’ test: emergency
arbitrators could be appointed for an arbitration seated in
Hong Kong, or potentially another jurisdiction outside of
Mainland China, whose laws permitted EA.

By contrast, EA continues to be popular among arbitration
users internationally. For example, in 2020-2021, the ICC
received 59 EA applications, with the HKIAC and SIAC
receiving 18 and 35 respectively.17
Confronting the ‘applicable law’ challenge in the PRC
commissions’ rules
While several factors may have contributed to EA’s slow
uptake in Mainland China-seated arbitrations, the most
significant factor is likely to be its uncertain legal status.18
This uncertainty exists because EA presently falls into
something of a legal no man’s land in Mainland China in
circumstances where, as mentioned previously, there is a
fundamental tension between:
(1) the requirements of the Civil Procedure Law and
Arbitration Law that parties obtain interim measures in
support of arbitration from the PRC courts;19 and
(2) the EA mechanisms in the PRC commissions’ rules that
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the BAC has instead focused on whether enforcement of an
emergency arbitrator’s decision would be possible under the
laws of the foreign jurisdiction(s) in which a party plans to
enforce it.23
Accordingly, the BAC has “reached out in different
jurisdictions” where an applicant has intended to
enforce an emergency arbitrator’s decision and, having
received “positive affirmation of the recognition of EA
proceedings in [those] target jurisdictions” where the
counterparty’s assets are located, has proceeded to
appoint the emergency arbitrator. 24 This approach may
be termed the ‘Foreign Enforcement’ test. It is unclear
whether other PRC commissions, including CIETAC and
SAC, both of which have subsequently appointed a small
number of emergency arbitrators in Mainland Chinaseated arbitrations, have used the same test or a different
Other PRC commissions have also adopted an understandably

legal analysis.

cautious approach to incorporating EA mechanisms into
their rules, as evidenced by the fact that, like CIETAC, they
have uniformly restricted the use of EA to situations in which
it is permitted by the “applicable law”.21 For example, the BAC
Arbitration Rules 2015 provide that, for arbitrations with
“international elements” –
“any party that wishes to apply for interim measures may
submit a written application to the BAC for the appointment
of an emergency arbitrator in accordance with the applicable
law” (emphasis added).22
Indeed, PRC commissions did not appoint any emergency
arbitrators in Mainland China-seated arbitrations between
2015 and late 2017. The tide finally began to turn in late

Ultimately, PRC
commissions’ willingness
to innovate and give effect
to international arbitration
practice by appointing
emergency arbitrators in
Mainland China-seated
arbitration is laudable.
Notwithstanding this, the
present situation is not without
downsides.

2017, when (as previously mentioned) the BAC took this
landmark step for the first time. With regard to its ‘applicable
law’ requirement, the BAC appears to have adopted an

Ultimately, PRC commissions’ willingness to innovate and

innovative, albeit arguably pragmatic, approach to deciding

give effect to international arbitration practice by appointing

whether to appoint an emergency arbitrator. Rather than

emergency arbitrators in Mainland China-seated arbitration

applying a Foreign Seat test, whereby the ‘applicable law’

is laudable. Notwithstanding this, the present situation is not

is that of the seat of the arbitration (ie, Mainland China),

without downsides.
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First, the PRC commissions’ approach to appointing

an emergency arbitrator’s decision would be legally possible

emergency arbitrators in Mainland China-seated arbitrations

in foreign jurisdictions, an asymmetry is created that

remains uncertain. While the BAC appears to have applied a

precludes EA where the subject of the interim measures

Foreign Enforcement test on at least one occasion, and other

is within Mainland China alone. Practically, this would

PRC commissions have subsequently appointed a small

disproportionally impact upon foreign parties, who would be

number of emergency arbitrators, it is unclear what test or

prevented from using EA. In addition, apart from Hong Kong

standard would be applied in the future.

and Macao, few jurisdictions expressly permit enforcement
of decisions issued by foreign-seated emergency arbitrators

Such uncertainty risks deterring arbitration users from

(including an emergency arbitrator in Mainland China).25

applying for EA. As things stand, a party could invest

This could further limit the availability of EA for Mainland

substantial time and costs in preparing an EA application,

China-seated arbitrations if the Foreign Enforcement test

only for it to be rejected by the PRC commission or declined

were applied.

by the emergency arbitrator, once appointed, on the ground
that EA is not expressly allowed under the ‘applicable law’

The Foreign Enforcement test also does not reflect the

of Mainland China, with the PRC courts instead having

practical reality that, in many situations, emergency

exclusive powers in respect of interim measures.

arbitrator decisions do not need to be enforced to be effective,
since parties comply voluntarily.26 It also does not recognise

Second, if the Foreign Enforcement test were applied, it would

that obtaining an EA decision, which binds all parties to the

materially limit the situations in which emergency arbitrators

arbitration agreement, may be a party’s only viable option

may be appointed. By focusing on whether enforcement of

for obtaining any form of interim relief in situations where
counterparties are located in jurisdictions whose national
courts do not grant interim relief in support of arbitration, let
alone permit enforcement of EA decisions.
Third, the Foreign Enforcement test requires a PRC
commission to engage in a potentially time-consuming
analysis of the enforceability of EA decisions in foreign
jurisdictions before appointing an emergency arbitrator. This
could slow down and complicate the emergency arbitrator’s
appointment in circumstances where, by definition, interim
relief is urgently required by a party. Indeed, the BAC has
partially acknowledged this risk in recognising that “the
successful commencement of the EA proceedings depends
on … whether the claimant and the arbitration institution,
based on their own practical experience, comprehend the
legal environment of the place where the attachment property
is located”.27 By contrast, the appointment processes applied
by major arbitral institutions outside of Mainland China,
such as the ICC, are relatively simple and administrative in
nature and therefore predictable and fast.28
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… [T]he PRC
commissions’ approach
to appointing emergency
arbitrators in Mainland Chinaseated arbitrations remains
uncertain. While the BAC
appears to have applied a
Foreign Enforcement test on
at least one occasion, and
other PRC commissions have
subsequently appointed a
small number of emergency
arbitrators, it is unclear what
test or standard would be
applied in the future.

interpreting the ‘applicable law’ restriction. The Foreign
Enforcement test would therefore become a thing of the
past.
Second, the Draft Law seeks to provide emergency arbitrators
and arbitral tribunals with welcome flexibility in terms of the
scope of the interim measures that may be granted.31
Third, the Draft Law seeks to provide for arbitral tribunals’
decisions on interim measures, and seemingly also those
of emergency arbitrators, to be enforceable before the PRC
courts.32
In sum, the Draft Law is unashamedly pro-EA and, if
implemented, would wipe away the uncertainty that
presently surrounds its availability in Mainland China-seated
arbitrations. In taking such a stance, the Draft Law is broadly
consistent with Macao’s recently updated Arbitration Law
2019 (Law No 19/2019), which also expressly permits both
EA and the enforcement of emergency arbitrator decisions by

The Draft Arbitration Law: A new dawn for emergency

Macao’s courts.33

arbitration?
On 30 July 2021, the PRC’s Ministry of Justice published a

It is therefore to be hoped that the Standing Committee of the

Draft Law (Draft Law) for public consultation.29 While it does

National People’s Congress will adopt the Draft Law without

not follow the UNCITRAL Model Law, it would nevertheless

delay. In the meantime, the mere fact of its publication may

see Mainland China come broadly into line with other

provide PRC commissions with some reassurance in relation

leading international arbitration seats with regard to its

to appointing emergency arbitrators, despite the uncertainty

arbitration legislation. Arbitration users should therefore

that otherwise exists regarding their current legal status in

welcome the Draft Law, which would see a new dawn for EA

Mainland China.

in Mainland China-seated arbitrations if implemented. The
following points should be noted.

Conclusion
Emergency arbitration presently finds itself in something of

First, the Draft Law seeks to remove the PRC courts’

a legal no man’s land in Mainland China. Fortunately, the

exclusive powers in respect of interim measures by

Draft Law promises a new dawn for EA in Mainland China-

formally recognising that emergency arbitrators, and

seated arbitration by expressly confirming its legitimacy. If

arbitral tribunals, can exercise such powers if permitted

implemented, the Draft Law would have the positive effect

to do so by the applicable arbitration rules. 30 Accordingly,

of providing arbitration users with a viable alternative to

the Draft Law would enable PRC commissions to appoint

applying to the PRC courts for interim relief. This should

emergency arbitrators under their existing arbitration rules

see the use of EA in Mainland China increase to match its

without having to resort to legal gymnastics in respect of

popularity elsewhere in the Asia-Pacific. adr
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If implemented, the Draft
Law would have the positive
effect of providing arbitration
users with a viable alternative
to applying to the PRC courts
for interim relief. This should
see the use of EA in Mainland
China increase to match its
popularity elsewhere in the
Asia-Pacific.
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