Financial Institutions Advisory and Financial Regulatory | February 5, 2010

The Spector Photo case: ECJ rules on the interpretation of
the Market Abuse Directive
The European Court of Justice ("ECJ") recently handed down a judgment in the Spector
Photo case1 on the interpretation of Article 2(1) of the Market Abuse Directive2 ("MAD"),
which contains a pan-European prohibition on insider dealing. The ECJ held that, in relation
to insider dealing market abuse, it is not necessary for national authorities to demonstrate that
the person accused of insider dealing had 'used' inside information 'with full knowledge'.
Instead, embedded in the definition of insider dealing there is a presumption that a person
who is in possession of inside information and who deals in financial instruments to which the
information relates 'uses' that information in contravention of the insider dealing prohibition.
It is, however, open to such a person to rebut this presumption.
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By contrast, MAD used a

different formulation that omitted the words 'taking
advantage' and 'full knowledge of facts'. The ECJ thought
that this indicated that the European Parliament intended
to replace 'to take advantage of' with 'to use' so as to
remove certain elements of purpose or intention from the
insider dealing definition.

The judgment could alternatively be interpreted as merely
restating the obvious point that Article 2(1) does not
require proof by the regulator that the primary insider
acted with "full knowledge of the facts", without stripping
the terms 'possession of information' or 'use of
information' of their intrinsic mental elements. If this is
the case then the judgment has little impact on current
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be determined in the light of the purpose of the directive,
which is to protect the integrity of the financial markets
and to enhance investor confidence. The ECJ stated that
"only usage which goes against that purpose constitutes
prohibited insider dealing".

Some commentators have suggested that the approach
currently adopted by the U.K. and, in particular, the
guidance issued by the Financial Services Authority
("FSA"), does not accord with the interpretation adopted
by the ECJ in Spector Photo.
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The key implication of the Spector Photo decision is that
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information imply the existence of a mental state on the
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dealing.

The ECJ noted that Article 2(1) would not

automatically catch any primary insider in possession of
inside information who enters into a market transaction4.
It is only usage going against the purpose of MAD that
constitutes insider dealing.
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However, assuming the judgment is not intended to effect
any change to the law of evidence, there would be no
necessary inconsistency between the ECJ's interpretation
of insider dealing in Article 2(1) and the way this
definition is applied in the U.K. The "on the basis of" test
applied by the FSA enables the FSA to determine whether
a person 'used' inside information when entering into a
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Indeed, it is apparent from the Opinion of the Advocate-
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context would be where information walls prevent

General concluded that "in situations where it is clear a
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action of a person, mere knowledge of inside information

the regulator must assess whether the primary insider's
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conduct goes against the purpose of the MAD regime

information" (emphasis added). An example cited was

before it can conclude that the constituent elements of

where a person sells shares even though he possesses

Article 2(1) are satisfied.

inside information suggesting that the share price will
rise, because he requires the proceeds of the sale
immediately and cannot wait for the price to rise
somewhat. Although this example is unrealistic (given
that borrowing against the security of shares might be
another means resolving the situation) in some cases it is
possible that the inside information in no way influences
6

The FSA is examining the ECJ's judgment and will decide
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and
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Paragraphs 66 to 69 of the Advocate-General's Opinion.

This memorandum is intended only as a general discussion of these issues. It should not be regarded as legal advice. We would be pleased to
provide additional details or advice about specific situations if desired.
If you wish to receive more information on the topics covered in this memorandum, you may contact your regular Shearman & Sterling contact
person or any of the following:
Barnabas W.B. Reynolds
London
+44.20.7655.5528
barney.reynolds@shearman.com

Azad Ali
London
+44.20.7655.5659
azad.ali@shearman.com

Thomas Donegan
London
+44.20.7655.5566
thomas.donegan@shearman.com

James Brilliant
London
+44.20.7655.5612
james.brilliant@shearman.com

Aatif Ahmad
London
+44.20.7655.5120
aatif.ahmad@shearman.com

BROADGATE WEST | 9 APPOLD STREET | LONDON | EC2A 2AP | WWW.SHEARMAN.COM
©2009 Shearman & Sterling LLP. As used herein, "Shearman & Sterling" refers to Shearman & Sterling LLP, a limited liability partnership organized under the laws of the State of Delaware.

